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Entwicklungstendenzen des Handels 
(unter Berücksichtigung der neuen Handelsformen im Ausland). 


Ueber dieses Thema hielt der Staatssekretär 

z. D. Prof. Dr. Julius Hirsch in der Industrie- 

und Handelskammer Berlin vor kurzem einen 
beachtlichen Vortrag, dom wir folgendes entnehmen: 

Redner erörtert zunächst die Frage der Ueber- 
setzung der Zahl der Handelsbetriebe, dann 
diejenigen der Unkosten im Handel. Die bisher 
vorliegenden Ergebnisse der Betriebszählung lassen 
gegenüber der letzten Zählung in der Vorkriegszeit im 
Handel auf eine Steigerung der Betriebe um 40%, der 
Personen um 55% schließen. Redner schätzt, daß die 
Betriebe des Einzelhandelssichschwiächer vermehrthaben 
als diejenigen desGroß-undZwischenhandels. Der Einzel- 
handel sei gegenüber der letzten Vorkriegszählung um /,, 
der Großhandel im ganzen warscheinlich um mindestens 
?/,; gewachsen. Die Ursachen dieser Erscheinung 
lägen teilweise in Veränderungen der Struktur 
der Wirtschaft, teilweise auch in Zufälligkeiten 
der Inflationskonjunktur. Die weiter fort- 
schreitende Verstaatlichung erfordert in der Waren- 
verteilung mehr Hände als früher, die relativ größere 


Zahl von Haushaltungen wirke in der gleichen 
Richtung, im übrigen aber gebe es eine Art Gesetz 


des wachsenden Anteils der Handelskosten 
am Warenpreise, weil in der industriellen Her- 
stellung die Kosten aufs einzelne Stück kraft Maschinen- 
verwendung und sonstiger Rationalisierung weit 
schneller sinken als im Handel. Einsch a ltung von 
Handelsgliedern sei dann eine weitereForm 
nützlicher Arbeitsteilung. Ueber diese Not- 
wendigkeiten der Entwicklung hinaus hätten aber 
Inflationserscheinungen die Zahl der Handelsbetriebe 
erhöht, da damals Warenbesitz eine der sichersten 
Formen der Werterhaltung war. Soweit man bis jetzt 
sehen könne, habe das Massensterben der Betriebe in 
den- Jahren 1925/26 daran vorerst weniger verändert, 
als bisher angenommen. wurde. 

Die Kosten des Handels seien aus diesen und 
anderen Gründen an manchen Stellen auch prozentual 
höher als in der Vorkriegszeit, aber es sei ungerecht, um 
deswillen etwa von höheren Gewinnen zu sprechen. 
Die Frage der nächsten Entwicklung gehe um die 
Herabdrückung der Kosten, nicht der Gewinne, 
Eine Leistungsbilanz des deutschen Handels 
versucht Redner wie folgt aufzustellen: 

Gesamtumsatz der deutschen Detailgeschäfte etwa 
30 Milliarden Mark. Unkosten und Gewinne von 
Einzelhandel und allen Großhandelszweigen ungefähr 
9 Milliarden Mark. Diese 9 Milliarden verteilen sich 
nach der Schätzung des Redners etwa wie folgt: 

Milliarden 
Mark 
Arbeitskosten (einschl. Sozialversicherung) Eé 
Steuern aller Art . 


Werbekosten einschl. Reklame . . .. . Un 
Raum- (Miet-) und sonst, Uakosten. einschl. 
Abschreibungen ZE , Le H 
Unternehmerlohn . IM 
Reingewinn DA, 


Diese Kosten entlasteten teilweise dieWarenproduktion R 
insofen seien sie Teile der nationalen Produktions- 
kosten, und es sei unrichtig, aus der Zahl: der Betriebe 
auf größere oder geringere Notwendigkeit oder Nütz- 
lichkeit zu schließen. Immerhin stelle die Gesamt- 
kostenhöhe %/,—1/, des deutschen Volkseinkommens 
dar, und es sei deshalb außerordentlich wichtig, nicht 
beim Gewinn des Einzelnen, sondern bei den Kosten 


der ‚Gesamtverteilung der Waren die Frage der 
Rationalisierung zu stellen. Diese Aufgabe stelle 
Sich vor allem auch den Klein- und Mittelbetrieben- 
Das mehrfach vorausgesagte Anwachsen von Grob- 
betrieb und Großunternehmung sei nämlich im deutschen 
Reich in den letzten Jahren zweifellos schon stark | 
erfolgt; es scheine auch, als ob sie einen wachsenden 
Antel am Gesamtumsatz erreichten. So habe der 
Umsatz der Konsumvereine, wenn man von den Preis- | 
veränderungen gegenüber der Vorkriegszeit absehe, 
sich in den letzten 3 Jahren wahrscheinlich um 50% 
gegenüber der Vorkriegszeit erhöht. Die Konsum- 
vereine blieben anscheinend nicht mehr weit unter 
1000 Millionen Mark Umsatz im Jahr und erreichten 
im Lebensmittelumsatz schon mindestens 6—7% de 
Gesamtversorgung. Der Umsatz der Warenhäuser sei ` 
noch bedeutend größer. Redner schätzt ihn auf über 
1500 Millionen, von denen fast 3/, von fünf großen 
Konzernen erzielt würden. Er schätzt weiter, daß vom 
Nicht-Lebensmittel-Umsatz Deutschlands die Waren 
häuser schon etwa 10%, von demjenigen an Textilien 
vielleicht sogar bis zu 15%, in einigen großen Städten 
sehr beträchtlich darüber, erreichen. Die Mehrung: des 
Großhandelsumsatzes ist den privaten und genossen“ 
schaftlichen Großunternehmungen nach einer neueren 
Schätzung soweit zugefallen, daß sie heute etwa 15 
davon machen, während 85% durch den normalen | 
Großhandel gehen. | 


Um so wichtiger sei die Aufgabe, ähnliche und 
gleichartige Entwicklungen des Auslandes genauesten® 
zu prüfen und für den Klein- und Mittelbetrieb des 

andels, sowohl des Einzel- wie des Großhandels 
ergebe sich die dringliche Notwendigkeit, sich den au 
den Auslandsvorgängen erkennbaren kommenden Ver 
änderungen schnellstens anzupassen, wenn sie nicht 
unterliegen wollen. 


, Redner schilderte dann das erstaunliche Anwachse® 
E ‚sonsumvereine in Großbritannien, die M 
etailhandel schon mindestens 21/, Milliarden Mark 
umsetzen, in eigenen Fabriken rund 44000 Persone’: 
d ihren Läden und Lägern rund 100000 Mensche? 
eschäftigen und für %/, der englischen Bevölkerung 
die Hälfte der Lebensmittel und 11. der sonstige” 
Einkaufsware schaffen. Dennoch seien einige priva 
at onfikalsysteme zusammen wahrscheinlich berelt’ 
über die Umsätze der Konsumvereine hinaus, da 


oz i : k 
Massenfilialsy stem breite sich auch sonst stark 
dÉ die "Warenhäuser zeigten desgleichen ® | 
progressives Anwachsen. Das „Verschwinden dë 


kle ; 
Ber Mannes“ mache in Englands Einzelhandel 
Aa »edeutsame Fortschritte. In den Vereinigt® 
Staaten habe die große Höhe der Handelsaufschläß" 
eime Fülle neuer Handelsformen hervorgerufen, vr? 
de das Großversandgeschäft, das schon 4 
vom "Samtumschla des Landes an sich gezog a 
habe, dio Massenfilialsysteme größten Umfanges 
vielen tausenden von Läden in einem einzigen Un 
nehmen, das schnelle Fortschreiten der Einheitsp!' 
geschäfte, die ganze Industrien in diese Form E: 
Preisstellung hineingezogen Daten deng Eed 
ordentliche Ausbreitung der Konsumfinanzierung. M S 
könne rechnen, daß die neuen Betriebs- und Ute 
nehmungsformen ungefähr ein Viertel des amerika; 
nischen Einzelhandels ergriffen haben, daß aber in 
neben ihnen das Abzahlungsgeschäft nicht wenige! “an 
17% des ganzen amerikanischen Detailumsatzes et o 
habe (wobei allerdings das Autogeschäft allein 8+ 
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des amerikanischen Detailumsatzes ausmacht). In 
elgien hat sich, unabhängig von diesen Vorbildern, 
sehr früh das Massenfilialsystem entwickelt, in Frank- 
reich dringt es schnell vor, während zugleich die 
Warenhäuser sich weiter ausbreiten. Redner verweist 
noch auf die russische Handelsentwicklung, bei 
der die Konsumgenossenschaften mit beinahe vier Milli- 
arden Goldrubel Jahresumsatz jetzt die größte Handels- 
Organisation geworden sind, im übrigen haben die Staats- 
tusts ihren Absatz teilweise unmittelbar organisiert. Die 
` rage für Deutschland sei diese: Will man die zwangs- 
äufige Entwicklung mit der gleichen Wucht einsetzen 


lassen, wie in denVereinigten Staaten und England, oder 
will man bewußt die notwendige Senkung der Kosten 
des Verteilungsprozesses herbeiführen. Aus dem wirt- 
schaftlichen Naturgeschehen werde bewußt gelenkte 
Wirtschaftstechnik. Der deutsche Handel stehe vor 
der Entscheidung, ob er in seiner jetzigen Gestalt 
den Willen zur lenkenden Wirtschaftstechnik ent- 
wickeln wolle, oder ob auch hier Großbetrieb und 
Großunternehmung vorandringen. Das Volksganze 
habe- das Interesse an der besten Warenversorgung 
mit dem geringsten Aufwand an wirtschaftlichen 
Mitteln. 


Steuerrechtliche Tagesiragen. 


Die Bewertung unnotierter Aktien und Anteile einer G.m.b.H. für die Vermögenssteuer. 
Von Regierungsfinanzrat Dr. Hoppenrath. 


Die Steuerbewertung unnotierter Aktien und an- 
derer Wertpapiere ohne inländischen Kurswert oder 
Anteile einer G. m. b. H. ist schwierig und hat schon 
olter zu einem lebhaften Meinnngsaustausch zwischen 
den Steuerämtern und den Pflichtigen geführt. Nach 
19 STG. ist für die gesamten Wertpapiere der 

erkaufswert zu ermitteln. Fehlt es an genügenden 
lerkmalen, so ist der gemeine Wert unter Berück- 
Sichtisung des Gesamtvermögens und der Frtragsaus- 
Sichten der Gesellschaft zu schätzen. 

I. Der Verkaufswert. 

. Die Ermittelung des Verkaufswertes soll aus den 
Wirklich Mo i Preisen für die Veräußerung der- 
àrtiger Werte erfolgen. Diese Bestimmung kann nur 
in den Fällen angewendet werden, wenn ein tatsächlicher 
„Qsatz in solchen Werten vorgelegen hat. Fehlt 
deser oder können die unter besonderen Umständen 
Setätigten Umsätze einen objektiven Maßstab nicht 
eben, so wird man einen Verkaufswert nicht fest- 

ellon können. Solche Fälle der Nichtermittelung 

erden vorliegen bei Einbringung derartiger Wert- 
ere zum Zweck geschäftlicher Transaktionen in 
| badere Unternehmungen, bei Erbauseinandersetzungen, 
a Aktien von Familien oder Konzerngründungen, 
| da onders häufig aber bei G. m. b. H.-Anteilen. Liegen 
_DeSgen häufigere derartige Verkäufe vor, so wird eine 

urchschnittsbewertung notwendig sein, die sich be- 
i, ders auf den Ausgleich zwischen den Schwankungen 


i ; 
l D den Preisen erstrecken muß. 


II. Der gemeine Wert. 


` Ist die Feststellung des Verkaufswertes unmöglich, 
se Oll der gemeine Wert geschätzt werden und 
Ar unter Berücksichtigung des Gesamtver- 
sepas und der Ertragsaussichten der Ge- 
A Schaft. Der gemeine Wert ist in § 116 STG. 
Sti miert, Er ist der Preis, den der Käufer am Steuer- 
Sieg im normalen Geschäftsverkehr zahlen würde. 
bag diesem gemeinen Wert treten aber noch zwei 
Biere Berechnungsmerkmale hinzu, nämlich die 
Dir Cksichtigung des Gesellschaftsvermögens und der 
"agsaussischten. 
a) Das Gesellschaftsvermögen. 


Und 8 steht im Gegensatz zum Nennwert der Aktien 
Ben ac m. b. H.-Anteile und wird praktisch nach fol- 
Zem Beispiel gefunden: 
r Nennwert sämtlicher 200 Aktien einer Gesell- 
, das Stück zu 1000 Gulden gerechnet, beträgt 
ist 00 Gulden. Das zu berücksichtigende Vermögen 
Ne 00000 Gulden. Jede Aktie ist mit 200% ihres 
„uwertes anzusetzen. Das zu berücksichtigende 
Clschaftsvermögen kann deshalb nicht ein beliebig 


K 


konstruiertes Vermögen sein, sondern nur ein solches, 
wie es der Käufer im Verkehr bewertet. Der Käufer 
kümmert sich z. B. nicht darum, wie nach steuerlichen 
Bewertungssätzen oder Buchungen oder Vorschriften 
der Grundstückswert einer solchen Gesellschaft steuer- 
lich bewertet wird. Der Käufer kalkuliert nach dem 
zu erzielenden Handelswert der Grundstücke. Er wird 
dabei Konjunkturwandlungen und Aussichten berück- 
sichtigen und wird auch die bei dem Unternehmen 
vorhandenen stillen Reserven besonders beachten. 
Dabei werden die Erfahrungssätze des Geschäftsver- 
kehrs berücksichtigt werden müssen. Die verschiedenen 
Zeit- und Wirtschaftsverhältnisse werden zur Folge 
haben, daß man z. B. die in den Grundstücken 
steckenden Reserven anders bewerteten wird, als die- 
jenigen bei älteren und unmodernen Maschinen. Lage, 
Verkehrs- und Absatzmöglichkeiten werden eine Rolle 
spielen. 

<~ Bei G. m. b. H.-Anteilen wird man insbesondere 
auch die schwere Verkäuflichkeit gegenüber den Aktien 
berücksichtigen müssen. Ist die Verkehrsfähigkeit 
der Wertpapiere noch dadurch gemindert, daß an 
ihren Besitz noch bestimmte Anbau- oder Lieferungs- 
pflichten geknüpft sind, z. B. bei Zuckerfabriken, 
Brennereien, Molkereien, so wird dieser Umstand in 
vielen Fällen noch eine besondere Wertminderung 
begründen können. 

b) Vertragsaussichten. 

Sie sollen sich so auswirken, wie sie ein Käufer 
eines solchen unnotierten Wertpapiers im Verkehr be- 
rücksichtigen würde. Der Käufer wird zunächst den 
wirklichen Ertrag der letzten Jahre unter Ausschaltung 
der verdunkelnden Ereignisse der Inflation berück- 
sichtigen im Zusammenhang mit der Einschätzung 
des künftig vermuteten Ertrages. Es handelt sich hier 
häufig um gefühlsmäßige Erwägungen, die, weil das 
Steuerrecht derartige Gefühlsmomente nach Möglich- 
keit ausschalten muß, auf eine bestimmte Tatsachen- 
formel gebracht werden müssen. Diese wird man da- 
durch finden, daß man die kommende Konjunktur, 
die ja niemand voraussagen kann, weniger beachten 
muß und zunächst den vergangenen Durchschnitts- 
ertrag festzustellen versucht. . Hiervon wird man Ab- 
schläge machen, wenn bestimmte, augenscheinliche 
Gründe aus der besonderen Lage des Unternehmens 
diese rechtfertigen. Hierbei werden die wirtschaftliche 
Lage des Unternehmens und des ganzen Wirtschafts- 
zweiges, Kreditnot, Zollschwierigkeiten, ausländische 
Konkurrenz und ähnliche Faktoren berücksichtigt 
werden müssen. So wird aus vergangenen für die 
Zukunft korrigierten Durchschnittserträgen eine Jahres- 
rente ermittelt werden müssen, die das Gesetz als 
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Ertragsaussicht bezeichnet. Diese so gefundene Summe 
muß man ins Verhältnis setzen zu derjenigen Rente, 
die ein solches Unternehmen orts- oder landesüblich 
am Steuerstichtag abwerfen müßte. Diese Rentabilität 
wird sich wieder nach dem üblichen Zunsfuß als 
Mündelsicherheitswert richten. Wenn z. B. wertbe- 
ständige Pfandbriefe oder mündelsichere Hypotheken 
erstklassiger Güte 9% ohne Mühe und Risiko abwerfen, 
so werden Werte, dieihr Kapital zum Ankauf unuotierter 
Aktien oder G.m. b. H.-Anteile hergeben, eine erheb- 
lich höhere Verzinsung ihrem hohen Risiko entsprechend 
verlangen. Dieser allgemein übliche, den Erfahrungen 
des Verkehrs entnommene Zinssatz des Ertrages bei 
Industrieunternehmungen läßt sich mit einer gewissen 
Sicherheit durch kaufmännische Sachverständige evtl. 
durch Gutachten der Handelskammer feststellen. Be- 
rücksichtigen wird man dabei auch den Durchschnitts- 
kursstand der notierten Werte mit der Erwägung, daß 
für unnotierte Werte ein höherer Ertrag verlangt wird, 
schon mit Rücksicht auf ihre geringere und erschwerte 
Verkäuflichkeit und das erhöhte Risiko. Dieses ergibt 
sich am besten aus folgendem Beispiel: ` 


Das Gesellschaftsvermögen beträgt 200000 Gulden, 
der landesübliche Ertrag ist 10%. je üblich6 Jahres- 
rente wäre also 20000 Gulden. Der berechnete vor- 
aussichtliche Ertrag beträgt aber jährlich nur 10000 
Gulden, das Vermögen verzinst sich also nur halb so 
hoch wie es landesüblich und nötig wäre. Ein Käufer 
wird deshalb regelmäßig auch nur die Hälfte, d. h. 
50% für einen solchen Anteil bezahlen, weil er durch 
Kauf des Anteils einer anderen Gesellschaft eines 
anderen besser rentierlichen Unternehmens eine höhere 


EE 
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Verzinsung erreichen würde. Will man die Ergebnisse 
der Beispiele zu a) und b) auf cine matematische 
Formel bringen, so würde sie wie folgt aussehen: 
Gesellschaftsvermögen X 100 
Gesamtnennwert 


Ertragsaussichten X 10 
_ landesüblicher Ertrag 


100 


Die sich hieraus ergebende Summe wird der Prozent- 
satz sein, mit dem der Nennwert derartiger Wert- 
papiere zu bewerten ist. Die Zahlen unter Einsetzung 
der oben erwähnten Summe würden das folgend® 
Bild ergeben: 


400000 x 100 


10000 X< 10 
200000 


20000 ii 100 


100 


Der Reichsfinanzhof geht in einem Urteil von 
9. 2. 1926 I A 142/25 bei der Bewertung derartiger 
Anteile von denselben Erwägungen aus und glaubt 
die sachgemäße Festsetzung der Steuerwerte ‚nach 
140 RAO. (entsprechend § 119 STG.) am besten durch 
die Tätigkeit der Börsenvorstände oder Sachver- 
ständigenausschüsse zu verbürgen, selbstverständlich 
We e der Nachprüfung durch die Steuer- 
ehörde. 


Arbeiten die Steuerämter im Sinne undfim” Geist 
der hier gemachten Ausführun yen, so wird ange- 
nommen werden können, daß dadurch eine sachge- 
mäße und gerechte Erfassung der unnotierten Werte 


auch den Wünschen der Interessenten entsprechen 
gewährleistet ist, 


Zur sozialen Verständigung. 


Im kirchlichen Anzeiger für die Erzdiözese Köln 
vom 15. Januar gibt Kardinal Schulte „Richt- 
linien zur sozialen Versöhnung“: 


„Die Wirtschaftsordnung mußte im Verlauf ihrer Ent- 
wicklung auf die Verwendung von Kapital eingestellt 
werden. Das Kapital dient seiner Natur nach dazu, 
Güter herzustellen oder herstellen zu lassen, durch 
deren Verkauf es Gewinn erzielt. Dieser Gewinn wird 
in gleicher Weise verwandt. Die Steigerung der 
Produktion erfordert in vielen Erwerbszweigen die 
Verwendung größerer Kapitalien, was zur Heraus- 
bildung umfangreicher Unternehmungen oder auch zur 
Vereinigung mehrerer führt. So ist tatsächlich die 
Wirtschaftsordnung in technischer Hinsicht „kapita- 
listisch“, d. h. das Kapital ist in ihr von ausschlag- 
gebender Bedeutung“. 


Nur gegen die Auswüchse, nicht gegen die kapi- 
talistische Wirtschaftsweise darf sich der Kampf richten. 
Mit klaren Worten sagt Kardinal Schulte, daß sie 
einen Fortschritt deswirtschaftlichen Lebens 
bedeutet und dem christlichen, auf den Jenseitszweck 
der Menschheit gerichteten Denken an und für sich 
keinen Anlaß zu Einwendungen gibt. Die heutige 
Wirtschaftsordnung liege im Plane der Vorsehung, 
und Versuche, durch Zurückführung früherer Wirt- 
schaftsformen eine Heilung der Zeitschäden bewirken 
zu wollen, wären schädlich, „Darum“, so heißt es 
wörtlich, „sei nochmals mit möglichster Klarheit aus- 
gesprochen, daß die auf Kapitalverwendung und 
Kapitalvermehrung eingestellte Wirtschaftsordnung vom 


= 


christlichen Standpunkt aus nicht zu ve 
werfen ist, daß aber ılır höchstes und letztes Ziel 
enc Bofriedigung der Lebensbedürfnisse eines Volkes 
leiben muß, die am ehesten geistige und sittlich® 
Höherführung verbürgt. Unter diesem Gesichtspunkt® 
hat der Unternehmergeist, insofern er sich iM 
Wagemut, Eifer für die Förderung des eio 

er g des eigenen un 
allgemeinen Wohles, Selbstverantwo "tung und Erkennt- 
nis der zu erfüllenden Aufgaben äußert, seinen hobet 
sittlichen Wert.“ i 

Scharf betont der Kardinal; „Die Kirche läßt des 
halb unzweideutig erkennen, daß ihre Mahnungen nu" 
die Ueberwindung der durch die menschliche Unvoll 
kommenheit immer wieder entstehenden Mißbräuch® 
der Wirtschaftsordnung und eine Rettung aus den 
heutigen Zuständen bezwecken.“ In Abweisung des 
Marxismus fährt er fort: „Sie muß dieses um so meb” 
erkennen lassen, als irregeleitete und glauben® 
feindliche Bestrebungen eine Besserung 
erringen hoffen durch eine rein mechanische Beseitl 
gung der gegenwärtigen kapitalistischen Wirtschafts” 
ordnung. Es muß der Anschein vermiedet 
werden, mit diesen Bestrebungen irgendw!® 
übereinzustimmen. Deshalb müssen auch Wort 
prägungen, die zu einer solchen Meinung Anlaß geber 
können, möglichst vermieden .werden. Das Kapit 
als Träger der Wirtschaftsordnung, der Kapitalism 
als technisches Wirtschaftssystem sind zu unterscheidet 
von der Gesinnung, die einseitig der Erwerbung wë 
Nutzung von Kapital auf Kosten der höheren Mens 
heitsziele dient.“ e 
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Mitteilungen der Handelskammer 


133. Vollsitzung der Handelskammer. 


Aus der 133. Vollsitzung der Handelskammer wird 
folgendes mitgeteilt: 

Die Wahlen des Direktors Marx zum Vorsitzenden 
des Vorstandes der Effekten- und Devisenbörse, 
des Direktors Schede zum ersten Stellvertreter und 

es Bankiers Hornemann zum zweiten Stellvertreter 
werden bestätigt. 


Als Vorsitzender der Warenbörse wird der Kauf- 
Mann Leiding, als erster stellvertretenderVorsitzender 
der Kaufmann Karkutsch , als zweiter stellvertretender 
Vorsitzender der Kaufmann Skerle bestätigt. 


Die Wiederwahl der bisherigen Mitglieder des 

Schiedsgerichts der Danziger Effekten- und 

evisenbörse sowie die Wahl des Direktors Beck 
“um Vorsitzenden werden bestätigt. 


Die Neuwahl der Handelskammer-Fach- 
kommission für die Chemische Industrie (Karl 
ichter, Karl Gamm, Aschmann, Boskamp, Behnke 
ünd Rennemann) wird bestätigt; zum Vorsitzenden 
er Kommission wird Dr. Unger bestellt. 


Die Neuwahl der Handelskammer-Fach- 
kommission für den Fahrzeughandel und die 
“ahrzeugindustrie (Max Förster, Otto Albert, 
W, v, Zedellmann, B. Seligo, G. Ehms, A. Hesselbach, 
RK Helbig, P. Lönnies) wird bestätigt; zumVorsitzenden 
Wird der Kaufmann Gustav Adolf Werner bestellt. 


Die Neuwahl der Handelskammer-Fach- 
kommission für das Spirituosengewerbe (Krüger, 
lüller, Monglowski, Daniel, Bigott, Schmalenberg, 
Kuptz, Koehnke, Neumann, Wolters, Lippert) wird 


bestätigt ; zum Vorsitzenden wird Dr. Eschert bestellt, ` 


Gerichtliche Gutachten werden über die Auslegung 
er Klausel: „Sie sorgen für freien Liegeplatz“, hin- 
Sichtlich der „Bedienung der Winden ausländischer 
chiffe“, über die „Provision für die Vermittelung 
“nes Verkaufes von Grubenholz“, hinsichtlich „der 

®schaffenheit von Futtergerste*, sowie über den 
»Entgeld für Benutzung geliehener Pläne“ abgegeben, 


N Der Schluß der ortsüblichen Geschäfsstunden in 
„eufahrwasser im Sinne des $ 28,2 und § 47,2 des 
p onenschiffahrtsgesetzes (worin die Frist für die 
sch: und Ladefertigkeitsmeldung der 

Ahnschiffer behandelt wird) wird auf 5 Uhr nach- 
Mittags festgelegt. 


T Sodann beschäftigt sich die Kammer mit den Be- 
Ichten der Fachverbände über die vor einigen Wochen 


Hattgehabte Versammlung der Polnischen 
wzindustriellen und Holzkaufleute in 
w.rschau. Zu der in den Konferenzbeschlüssen in 


arschau berührten Frage der Aufstellung von Handels- 
bräuchen für den Danzig-polnischen Holzhandel legt 
A Syndikus den tetschhed zwischen „Handelsge- 
-uchen“ und „Geschäftsbedingungen“ dar, wobei die 
Lammer zu dem Schluß kommt, daß die Handelsge- 
suche von den amtlichen Wirtschaftsvertretungen, 
ga den Interessenverbänden festgestellt werden 
p sen. Zu der ebenfalls in Warschau behandelten 
Rach der Schlichtung von Streitfällen durch schieds- 
&in terliche Entscheidung führt der Syndikus aus, daß 
sell, erfahren, wonach jede Partei einen Schiedsrichter 
kan st zu wähler. hat und der Vorsitzende von Handels- 
Ba ern bezw. dem Zentralverband der polnischen 
@verbände zu bestellen ist, einen Rückschritt in 


L 


der Entwicklung des modernen kaufmännischen 
Schiedsgerichtsverfahrens vom institutionellen zum 
Gelegenheitsschiedsgericht darstellt. Die von polnischer 
Seite verlangte Parität in der Besetzung des Schieds- 
gerichts dürfe jedoch nicht in politischem Sinne ver- 
standen werden. Eine solche Besetzung würde eine 
sachliche Arbeit unmöglich machen und das Vertrauen 
zu den Schiedsgerichten untergraben. Wenn eine 
Parität gewünscht würde und dieser Wunsch über- 
haupt sachlich gerechtfertigt sei, so dürften nur wirt- 
schaftliche Gesichtspunkte ın Frage kommen, wie z. B. 
Auswahl der Beisitzer nach Verkäufer- und Käuforseite 
oder nach Erzeuger- und Händlerseite. Es beständen 
durchaus keine Bedenken, in das Handeskammer- 
schiedsgericht für das Holzgewerbe auch Schiedsrichter 
polnischer Nationalität bezw. Staatsangehörigkeit auf- 
zunehmen; jedoch dürfe die Besetzung der Schieds- 
gerichtsinstanz im Einzelfalle nur nach wirtschaftlichen 
Gesichtspunkten erfolgen. 

Sodann wird über die in Tiegenhof stattgehabte 
Besprechung der beteiligten Wirtschaftskreise über die 
Neuregelung des kleinen Grenzverkehrs 
berichtet. - 

In einer Eingabe an den Senat hat die Handels- 
kammer eine Abänderung des Umsatzsteuerge- 
setzes dahin beantragt, daß der erste Verkauf von 
Danziger Industrieerzeugnissen, wenn er außerhalb des 
Kleinhandels vor sich geht, von der Umsatzsteuer 
befreit wird. Die augenblicklichen gesetzlichen Be- 
stimmungen führen dahin, daß Danziger Industrie- 
erzeugnisse, die von der Fabrik über den Großhändler 
und Kieinhändler an den Konsumenten verkauft werden, 
dreimal mit Umsatzsteuer belegt sind, während aus- 
ländische Erzeugnisse auf demselben Wege nur ein- 
mal umsatzsteuerpflichtig sind. Hierdurch wird die 
Danziger Industrie gegenüber vor allem der polnischen 
Industrie, die auf dem Danziger Absatzmarkt immer 
mehr Fuß faßt, während die Danziger Industrie in 
Polen nur sehr begrenzte Absatzmöglichkeit hat, aufs 
schwerste geschädigt. Der Staat dürfte deshalb keine 
Veranlassung haben, die Danziger Erzeugnisse mit 
höheren Lasten zu belegen, als ausländische. 


Schließlich beschäftigt sich die Versammlung mit 
derFrageder Zugehörigkeit von Handel, Fand- 
werk und Industrie zur Handels- bezw. zur 
Handwerkskammer; wobei die Versammlung em- 
stimmig den von der Handelskammer herausgegebenen 
„Richtlinien über die Zugehörigkeit von gewerblichen 
Betrieben zur Industrie, zum Handwerk oder zum 
Kandel“ zustimmt. 


Ermäßigte Fahrkarten zur Leipziger Frühjahrsmesse. 


Erstmalig werden von der deutschen Reichsbahn- 
gesellschaft und dem Leipziger Messeamt für die 
deutschen Strecken Rückfahrkarten mit einer Er- 
mäßigung von 25% an die Messebesucher abgegeben, 

Diese Fahrkarten gelten für alle Züge, auch für 
Schnellzüge und werden nur in Verbindung mit dem 
messeamtlichen Ausweis verabfolgt. 

Für den Freistaat Danzig findet der Verkauf der 
Messeabzeichen mit Ausweis und der ermäßigten Fahr- 
karten an der Kasse der Firma Moritz Stumpf & Sohn, 
Danzig, Langgasse 29—30, statt. 


or 
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Amtliche Notierungen an der Danziger Börse vom 21.—26. Februar 1927. 
Die Notierungen erfolgen in Danziger Gulden (G). 
-| TeL Aus- | 100 Seat |100 Zioty loko | Dollar-Noten | Dollar-Noten | Aa hl. | Tel. Auszahl. | Tel. Auszahl. 
Zeit ae EE Ausz. Warschau Noten Son eg S Ge En SE EE Kuckt 
ondon 3 ? S DC, Le aa 
geld | Geld Brief | Geld | Brief | Geld ` Brief | Geld | Brief | Geld | Brief | Geld | Brief | Geld | Brief 
a | E24 | pre Weken, 
21. 297 12, — [5751| 5490] 59,81 BT) — | =- |- |- |- | - | - e I —- !— 
239, 97 25,00 — [5744| 5755 | — 1 — 1 | = | oe Usch |. — 
Wl 25,00 25,01 57,50 | 57,65 | 57,63 | 57,77} — m = SE KR —  1206,24| s06,76| — = 
erg, 25,00 — 15145 | 5760/5755] 5770] — | — | — | — |> | _ en 
2. 2,27 | 2499 | 24,99% | 57,48| 57,62] 5258| 57,67 [51310 5140| — | - I- I - I - | - I - | — 
gp. 2. 27 24,99 _ 57,48 | 57,62 | 57,53 | 57,67 | — = = x Es A AAT EE N E 
= EE mE EE 
Tel. Auszahl, E Tel. Auszahl. | Tel. Auszahl. | Tel. Auszahl, | Tel. Auszahl. 100 Reichs- 1100 Reichsmark 
RER Paris Antwerpen Helsingfors | Stockholm | Kopenhagen Oslo marknoten ` |tel. Ausz. Berlin 
"Geld |Brief | Geld | Brief | Geld ` Brief | Geld | Brief | Geld | Brief | Geld | Brief | Geld | Brief | Geld | Brief 
AER be — ez ER = == = em Co -= ee mi x — — 122,607 | 122,913 
22. 2, 274- — Uess Se = EZ WK = —- == zez Së = — — [121,897 | 122,203 
agranar EE Ee E E E E DEE = we SG 
ZE CC SCH E E E E E e SH $ e EE 
Otter VC en a = = => | = 
26. 2. 27 | — = SC SC? Fr E: = = pi Si — > = — [121,997 | 122,303 


Danziger Wertpapiere. 


otierungen erfolgen in Danziger Gulden (G). 


25. 2. 27 


26. 2. 27 


40% Danziger Stadtanleihe 1919 . .... .... Lis G. 441/2 G. 44/2 G. Ais G. 441) G, Ais G. 
5% Danziger Goldanleihe ee 4,50 G. 4,50 G. 4,50 G. 4,50 G. 450 G. 4,50 G. 
5%9 Roggenrentenbriefe `... 9,70 bz. 9,60 G. 9,60 G. 9,90 B. 10,20 B. 10,20 B. 
70%, hypothekarisch gesicherte Stadtanleihe 1925 .| 26%, bz. 196%/4etw.bz.B.| 961/2 bz. 961/4 bz. B. 964g B. 97 B. 
80% Danziger Hypotheken-Pfandbriefe Serie I-IX.| 1031/2 bz. 1031/4 B. 1028/4, bz. 1028/, bz, 1028/4; bz. | 1021/2 bz. 
80% Danziger Hypotheken-Pfandbriefe Serie X—XIV | 1081/2 bz. 103 G. 1028/4, bz. 1023/, G. 1028/4 bz. 102% G. 
Bank-von-Danzig-Aktien . . > em e 127 bz. 126 bz. 1241/2 bz. 1254, bz. 1251/2 bz. 125 G. 
Danziger Privat-Actien-Bank-Aktien en, 118 B. 1161/2 bz. 115 bz. 115 bz. 115 bz. 115 bz. 
Eingang von Ausfuhrgütern auf dem Bahnwege. 
Berichtswoche vom 21.—27. Februar 1927, 
FE R SC 7 m 
Bezeich- ere 
ang Neufahrwasser Weichsel s e 
- ; m 
es Leege Tor | Olivaer Tor | myreibezirk | Zollinland | bahnhof | Strohdeich |Kaiserhafen Holm ve 
Gutes |Wagg.] To. Wagg.| To. Wagg | To. |Wagg. Wagg.| Wagg. To. |Wagg.| To. 
Kohlen 83 | 1636 | 193 | 3574 | 1004 [19406 | 167 | 2486 | 903 117239 _ — 1284 22609 7 |190 |3641 67140 
Holz 186 | 3967 | 15| 336 1/8 ID 287| — | — | 277 | 5458 | 768 17010] zen Wen | 2035 | 43183 
Getreide, 

Sadten .| aal 712| — -|- | — 2748| 0.0 = || — 2 30| 93| 1315 
Zucker .| — — 82 | 1230 | — =- r — 189 | 2473 — — 134 | 2031 | — —_ 405 5794 
Naphtha . 1 3 4 | 370| — — — — al 220| — — RSA EY BE — 45 744 
Rüben- 

schnitzel 1 19 [7 —= SC Ce Es KS = = en == — — = =x ES 1 10 
Melasse .| — _ Uer" AM | a RE gäe alen ee A a a 1) 19 
Kartoffel- 
mel. — SE = i SC FS bz — = ve SÉ = — ER = Ze — 
Zement 9 = 18 3 45 1 15 į — — 21| 315] — — are Së £ 34 510 
Häute . gi 281 Br. 19 [ee sg LT ak | Sl a E El ee sl #6 
Eier 1 Gales > x > = = e Ka = = — = = 1 5 
Zink — =- -= ze? E = Së =< — = En = — es = ES u - 
Eisen, Ma- 
schinen.| 8| 108| gei 51 - | -1-|— 17 Lä Ven en EE E sn | 1010 
Kali — — — — — E CS — o E weng _ — -— keep SS dg _ 
Zellulose.| — — — = == — =— — — — — — — — Së e == _ 
Lebende 
äu | ee E AEZ EE E a ee Meng Wëlt 
Lebende 
Schweine 39 |1706St| — — _ _ — — = de ni) — _ = A 39 |1706» 
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Nachweis von Geschäftsverbindungen. 


Angebote und Nachfragen in- und ausländischer Leser werden kostenfrei veröffentlicht und sind an 
die Handelskammer in ler zu richten. 
1 


Interessenten erteilt 


oder dessen Gegenwert. : 
5 Danziger Firmen können die Anschriften in der Auskunftsstelle der Handelskammer, Hundegasse 10, 
Zimmer 4/5, erfahren. Angabe der laufenden Nummer ist erforderlich. 


Warenangebhote. 


e Handelskammer unverbindliche Auskunft gegen eine Schreibgebühr von 1G 


Nr. Angebotene Waren Sitz derFirma Nr. Angebotene Waren Sitz der Firma 
BB" Crhin d Afrique. . er wu. Straßburg 1851 | Eisenwaren, verzinkte Haus- j 
1831 | „Occulta“ Krampfader- und haltungsgegenstände . . | Kattowitz 

Schönheitsstrümpfe . . . . Berlin 1852 | Getreide, Futtermittel, Simereien | Cernauti 

1832 | Eßbare Fette, Margarine, Schmalz | Rotterdam 1868 | Aufzüge aller Art ...... Milano 

EE tegen een, e a Molsheim 1882 | Zeiger-Schnell- Waagen Wien 

E8341 Rohe Fella nt Oran 1883 | Grafitschmelztiegel . - . . o. Tremosna 

1843 | Tabak, Rosinen, Feigen. . . . | Patras 1895 | Frisches Gemüse für Konserven- | Morowna- 

1850 | Hölzerne Parkettgriffe Bromberg Tabinlandi Une. El Goslina 

Warennachfragen. 
re EE EE EE 

Nr. Gesuchte Waren Sitz derFirma Nr. Gesuchte Waren Sitz der Firm 
STE Te ET Lublin 1869 | Feinpapier, Puder, Feinleder, 

1820 | Knöpfe, Taschentücher, Spitzen, Baumwollappreturen, Hanf- ie 
Damenputz, Kurz- und Galan- und Reisschälereien Timisoara 
ee ne Papier- Buk 1870 | Eichenfourniere, Eichenbretter De 
mache-Artikel ee ukarest 1871 | Gummibettstoff . . 2... : Bielitz 

1835 | Schiffsverproviantierung Gdingen 1872 ne Gummi - Bett- 

1836 | Kolonialwaren . . . ©.. Krakau Einlagestoff, Spielsachen, | 

1837 | Transport-Behälter aus Kindertrikotagen, Kinder- éi 
Schwarzblech.. e Dosen E e erg RE | Biala 

1838 | Getreide, Hülsenfrüchte, Saat Saloniki 1 Amerik. Weizen . . . . e) Krakau 

1844 Weißblech z KC In ` i ES Sa Bedzin 1874 | Caleium-Karbid poln. Provinienz | London 

1845 | Pflanzenfette, Heringe, Kaffee, HE aler Waren. ee en: ren a Boston 

i Dee euer EES Königshütte 1884 Neu- a E Metall- Fern 

853 | Eisschränke für gewerbliche rückstände . . . qr Pe 
Zwecke, spez. f. Fleischereien, 1885 | Trockenhefe, Fett- und Mager- e 
Kühlschränke f. Konditoreien 1886 | 8 ak rE IR er Lemberg 
für maschinelle Kühlung Danzig EE Eleng 

Zi Silber-Bijouteriewaren D Bielitz Schirmfurnituren, Schirmgriffe 

18 Sohlen- und Riemenleder . Krakau u. a. Schirmzubehörteile. . . Pleß 

56 | Möbelbeschläge aus Eisen, e 1887 | Gesalzene Fische . . >.> Jassy 

Messing, Kupfer und Nickel . | Kattowitz 1896 | Polnischen Holzteer . . . . - Hamburg 

1857 | Kartoffeln `... Mainz 1897 | Petroleum, Autobenzin Kotka 

1858 | Schellack . 222222. Kattowitz 1898 | Reiswurzeln ee Warschau 

1859 | Geräucherte und marinierte En Papp aan a Ze Leszno 
Mischer Zus e re ele N -Sac 00 | Bohnen, Zwiebeln, heis, Zement, - 

1860 Bohren EEE En: ar 0 Tee A Sa: Eisen, Kartoffeln etc. . | Nuevitas 


Vertretungen. 


Nr. Vertretungen gesucht für | Sitz der Firma Nr. Vertretungen gesucht für Sitz der Firma 
se Er A FT SEE TEE > EE, LI BO A en 

ie Donen `, 2.00. Nürnberg 1904 | Zeitschriften... . Würzburg 

1902 | Lebensmittel, Spirituosen . . . | Offenburg 1905 | Weißbleche . . + Düsseldorf 
ande... Arnd ae ae eg Hamburg 1906 | Diverse Waren . . » > >- San Francisko 


EEE 


Bezugequellen für sämtliche industriellen Erzeugnisse werden von der Geschäftsstelle der Zeitschrift kostenfrei 
nachgewiesen. 


Të 


Beachten Sie bitte die Empfiehlungsanzeigen unserer Inserenten 
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= ER En 
Preisnotierungen für Getreide an der Danziger Börse. 
Vom 21.—26. Februar 1927. Die Notierungen erfolgen in Danziger Gulden (G). 
mm ———— 
Für 50 kg frei Waggon Danzig 
Zeit Futter Vik- D 
utter- 5 rüne | kleine |Pelusch- = f p S 
Hafı x e |Pelusc a Blau- | Gelb- [Roggen-| Weizen 
Weizen | Roggen | Gerste gerste | a E rbsen| Erbsen | ken | Wicken | mohn | sent | kleie RES 


21. 2. 27 
22. 2.27 nicht notiert 
23. 2. 27 | 
Lu Fin amoo geg er, | | 
ER pps ER en | pis Van | va | wen da, ve A900] 18,00 WEE A Se | 875 8,75 


f 
J 
25. 2. 27 | 
26. 2. 27 | 


Markierungsvorschritten für ausländische Waren in 
England. 

Das Gesetz über Handelsmarken für ausländische 
Waren (Merchandise Marks Act, 1926) ist am 16. 
Dezember 1926 in Kraft getreten. Der Text des Ge- 
setzes ist im t. Februarheft des Deutschen Handels- 
archivs 1927, Seite 289, veröffentlicht worden, Gegen- 
über den bisherigen Bestimmungen hat das neue Gesetz, 
keine praktischen Aenderungen zur Folge, 


——— 


nicht notiert 


Die geltenden Bestimmungen liegen im übrigen in 
der Auskunftsstelle der Handelskammer (Zimmer 5) zur 
Einsichtnahme aus. 


Ausfuhrzoll für Roggen und Roggenmehl. 


Soweit wir informiert sind, ist die Verordnung übel 
die Festsetzung eines Ausfuhrzolls für Roggen un 
Roggenmehl, die bis zum 1. März Gültigkeit haber 
sollte, bis zum 1, April d. Js, verlängert worden. 


Danzig 


Eesen 


Bekannfmachung. 

Die am 22. Februar 1927 verkündete gebühren- 
pflichtige Eisbrechperiode ist am 25. Februar 1927 
aufgehoben worden. 

Danzig, den 25. Februar 1927. 


Der Ausschuß 
für den Hafen und die Wasserwege von Danzig. 


Erstattung von Lohnsteuerüberzahlungen 
1925 bis 1927. 


Eine Erstattung kommt nur in Frage für solche 
Lohnempfänger, die in der Zeit vom 1. September 1925 
bis einschließlich 31. Dezember 1926 ihren Lohn stets 
oder zeitweise wöchentlich oder in zweiwöchentlichen 
Abschnitten erhalten haben und bei denen demgemäß 
die unrichtigen Wochen- (2 Wochen) Ermäßigungen 
zur Anwendung gekommen sind. Auch bei diesen 
Lohnempfängern ist eine Erstattung nach § 110a des 
Steuergesetzes für die Jahre ausgeschlossen, in denen 
die Ueberzahlung den Betrag 2 G nicht übersteigt. 


Zur Rückerstattung bedarf es eines Antrages des 
Erstattungsberechtigten. 

Die Anträge sind spätestens bis zum 31. März 1927 
auf besonderen Vordrucken beim zuständigen Steuer- 
amt zu stellen. Später eingehende - Anträge können 
nicht mehr berücksichtigt werden. 


Antragsvordrucke sind vom 1. März 1927 an in 
der Auskunftsstelle der Steuerverwaltung, Nordpro- 
menade 9, pt., in Zoppot beim Magistrat, in Tiegenhof 
bei der Steuerhilfsstelle, in Ohra beim Gemeindeamt, 
oder auf Antrag beim Steueramt II für Lohnempfänger 
aus den Landgemeinden kostenlos erhältlich, 


Alles Nähere ergibt der Vordruck, 


Soweit für 1927 in den beiden ersten Januarwoche® 
aus dem gleichen Grunde Steuerüberzahlungen eit 
getreten sind, werden dieArbeitgeber hiermit ermächtigt 


bei einer der nächsten Lohnzahlungen diese Ueber 
zahlungen auszugleichen, 


Eine nach dem jetzigen Stande vollständige und 
richtige Tabelle über die N en wird 
demnächst im Staatsanzeiger veröffentlicht werden: 


Anträge gemäß § 73 des Einkommen- 
steuergesetzos,. 
Lohnsteuerpflichtige, deren Eink im Jahr® 
1926 10000 G nicht überstiegen hab; können Ver 
lagung zur Einkommensteuer 1926 beantragen: 


a) wenn die Werbungskosten und Sonderermäßl" 
ungen in dem abgelaufenen Kalenderjahr de 
etrag von 960 G um mehr als 10% übersteig®® 
und dies nicht schon beim Steuerabzug bert" 

sichtigt ist, 

wenn die Voraussetzungen des $ 46 (besond@” 
wirtschaftliche Se eer Ge die Vo 
fähigkeit: des Steuerpflichtigen wesentlich bee, 
trächtigen, insbesondere im Jahre 1926 unte 
stützte mittellose Angehörige, für die bisher ©, 
steuerliche Vergünstigung nicht gewährt ist) e 
liegen und dies nicht schon beim SteuerabzUf 
gemäß § 63 berücksichtigt ist. 

wenn die nach § 58 Abs. 2 Ziff. 1—3 aussen 
Jahresermäßigungen infolge einer Erwerbslosi CN 
von mehr als 6 Wochen beim Steuerabzug 2? 
voll berücksichtigt sind. 


Eine Veranlagung und Erstattung unterbleibt, won 
der zu erstattende Betrag 5 G für das Jahr Diet 
übersteigt (Art. 68 der Ausführungsbestimmungen er 
den Steuerabzug beim Arbeitslohn), 


b 


Ka? 


F 
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Regelen 


bw, 


. Die eingehend begründeten Anträge müssen, soweit 
Nicht schon gestellt, spätestens bis zum 31. März 1927 
beim zuständigen Steueramt eingereicht werden. In 
Ihnen muß auch das Gesamteinkommen des Jahres 1926 
angegeben werden einschließlich der Einnahmen aus 

tnkgeld und sonstiger unversteuert gebliebener 
Einkünfte, 


Ermäßigung der Luftpostgebühr. 

Wie uns die Postverwaltung mitteilt, sind vom 
L März an die neben den gewöhnlichen Gebühren zu 
erhebenden Luftpostzuschläge für Luftpostpakete wie 
olgt ermäßigt worden: 


a) nach dem Ausland (ausschließlich Deutschland 
und Polen), soweit nicht andere besonders ver- 
öffentlichte Sätze gelten, 
für Pakete bis 1kg 2 G 80 P (bisher 3 G 50 P) 
darüberfürjedesan- 
gefangene !/, kg 

b) nach Deutschland 
für Pakete bis 1 kg 2 G — P (bisher 2 G 50 D 
darüher für jedes an- 
gefangene 1/, kg .1 @ — P (bisher 1 G 25 P) 

Der Luftpostzuschlag für Luftpostpakete nach Polen 

iSt nicht geändert re 

Ebenfalls vom 1. März an wird der neben den ge- 

WÖhnlichen Auslandsgebühren zu erhebende Luftpost- 
Zuschlag für alle Briefsendungen, die mit den Luft- 
Posten der Vereinigten Staaten von Amerika befördert 
Werden sollen, einheitlich für Postkarten und für je 
4 e anderer Briefsendungen auf 1 G 25 P festgesetzt. 
Die Sendungen müssen fortan, möglichst links neben 
er Angabe des Bestimmungsorts, den farbig zu unter- 
Streichenden Vermerk tragen: „Mit Luftpostin Amerika“. 
ußerdem empfiehlt sich in jedem Falle die Verwen- 
dung eines Klebezettels „Mit Luftpost“. 


.1G 10 P (bisher 1 G 40 P) 


Eine neue norwegisch-schwedisch-Danziger 
Schiffahrtsline. 

‚ Die Det Bergenske Dampskibsselskab, Bergen, hat 
Mit der „Nornan-Linie“, Gothenburg, eine Interessen- 
Smeinschaft abgeschlossen, laut welcher zwischen 
est-Norwegen und West-Schweden und Danzig eine 
neue Linie etabliert wird. Die in Frage kommenden 
norwegischen Häfen sind insbesondere: Stavanger, 
g gesund, Bergen, Trondhjem, und die schwedischen : 
Othenburg und Helsingborg. Die Linie wird regel- 
Vähis 10tägig verkehren, und zwar mit Abfahrt von 


Danzig abwechselnd Montag und Donnerstag. Die 
Ris bfahrt von Danzig wird am Montag, den 28. d. M. 
attfinden. 


‚Die Agenten der neuen Linie, die den Namen 
»Sornan-Linie“ tragen wird, sind in Danzig Bergenske 

Ai Me Transports Ltd., diese Firma wird in Polen 
_ ürch die Polski Lloyd Sp.-Akc. vertreten. 


Statistische Raumbegriffe. 

An statistischen Raumbegriffen gibt es drei: 

i. der Generalhandel, 

2. der Gesamteigenhandel, 

3. der Spezialhandel. 
y l. Der Generalhandel umfaßt den gesamten 
All sehr eines Gebietes, also nicht nur den Zollverkehr. 
a es was in Danzig eingeht, alles was aus Danzig 
Ni geht, muĝ erfaßt werden, auch die Durchfuhr. 
et? zum Generalhandel gehören Bewegungen 
y.erhalb des betreffenden Gebietes, wie z. B. das 
Singer von einer Niederlage auf die andere, die 

fuhr in den freien Verkehr aus dem Freibezirk. 
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Die Ermittlung des Danziger Generalhandels liegt 
hauptsächlich im Interesse des seewärtigen Waren- 
verkehrs. Wenn auch der Verkehr Polen - Danzig- 
Polen nicht erfaßt werden kann, so kann doch die- 
jenige Durchfuhr festgehalten werden, die in Danzig 
beginnt oder endet und die allein von der Durchfuhr 
für den seewärtigen Verkehr in Betracht kommt. 

2. Der Gesamteigenhandelumfaßt den General- 
handel ohne die Durchfuhr, ist also infolge der 
Rücksichtnahme auf den seewärtigen Warenverkehr 
für Danzig bedeutungslos, aber aus dem Generalhandel 
durch Weglassung der Durchfuhr ohne weiteres ablesbar. 

3. Der Spezialhandel umfaßt den eigentlichen 
wirtschaftlichen Verkehr eines Gebietes, läßt zwar die 
Einfuhr aus dem Ausland auf die Niederlagen und 
Freibezirke fort, schließt aber die Einfuhr von diesen 
in das Zollinland mit ein. Nur er ermöglicht die 
Sicherung des Artikels 206,12 und ist besonders 
schwierige darum festzuhalten, weil es gegen Polen 
keine Zollgrenze gibt, so daß dort Stellen mitwirken 
müssen, die wie die polnische Eisenbahnverwaltung 
nicht dem Zoll unterstehen. 


Monatliche Wirtschaitszahlen aus 
Danzig und Polen. 
I. Gesamteigenhandel Danzigs.” 


Wareineingang: 
Januar 1927** Januar 1926 Dezember 1926 
34 957 To. 37614 To. 87 444 To. 
Wert: 19 923000G Wert: 29159 364 G 
Warenausgang: 
Januar 1927°* Januar 1926 Dezember 1926 


474525 To. 342 431 To. 619 903,6 To. 


Wert: 41347000 G Wert: 54 724 682 G 
II. Ein- und Ausfuhr Polens. 


Wareneingang: 
Januar 1927 77 
Wert; 107 698000 Goldzloty 


Januar 1926 
109 336 To. i. W. v. 
68 492 000 Goldzloty 


Warenausgang! 
Januar 1927 77 
Wert: 114 793 000 Goldzioty 


Januar 1926 
1 197 245 To. i. W. v. 
159 304 000 Goldzloty 


* Der Gesamteigenhandel umfaßt die gesamte Ein- und 
Ausfuhr über die geographischen Grenzen Danzig-Dee und 
Danzig-Deutsches Reich. Die direkte Durchfuhr ist iù der ' 
Statistik nicht enthalten. Der Warenverkehr über die 
Grenzen Danzig-Polen ist in dieser Statistik ebenfalls nicht 
ausgewiesen. 

** Vorläufige Zahlen. 


III. Schiffsverkehr im Danziger Hafen. 
Eingang: 
Januar 1927 452 Schiffe 


Januar 1926 354 Schiffe 
Dezember 1926 510 Schiffe 


Ausgang: 
Januar 1927 476 Schiffe 
Januar 1926 367 Schiffe 221600 Netto-Rgt. 
Dezember 1926 525 Schiffe 322 505 Netto-Rgt. 


IV. Danziger Devisenkurse. 
Sao O 27 
24,993), 25,18 3/4 25,07 


15. 1. 26 1. 12. 26 15. 12. 26 
25,20 1/, 24,96 24,99 


299 805 Netto-Rgt. 
204 600 Netto-Rgt. 
312 671. Netto-Rgt. 


320 943. Netto-Rgt. 
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100 Złoty loco gll SS: 21 
Noten: 57,18 G. 57,32 B. 62,42 G. 62,58 B. 
is. Pai 15. 1. 26 
57,28 G. 57,42 B. 72,41 G. 72,59 B. 
12526 15. 12. 26 
57,55 G. 57,30 B. 57,18 G. 57,32 B. 
Dollarnoten: D le 4.1. 26 
5,1360 G. 5,1490 B. 5,2085 G. 5,2215 B. 
15. 1. 27 15. 1. 26 
aa 5,1935 G. 5,2065 B. 
PE A 16. 12. 26 
5,1410 G. 5,1540 B. 5,1447 G. 5,1578 B. 
eich rk- a 4. i. 26 
8 res 122,447 G. 122,753 B. 123,645 G. 123,955 B. 
14. 1. 27 15. 1. 26 
122,379 G. 122,703 B. 123,346 G. 123,654 B. 
13. 12. 26 


2. 12. 26 
122,447 Q. 122,7538 B. 122,472 G. 122,778 B. 
V. Zinssätze. 
Diskont- und Lombardsätze der Bank von Danzig; 
Januar 1927 
Diskont 5!/,%, Lombard 61/, % 
Januar 1926 
Diskont 9%, Lombard 11% bis 18. 1. 1926 
Diskont 8%, Lombard 10% ab 19. 1. 1926 
Dezember 1926 
Diskont 51/,% Lombard 61/, % 


Diskont- und Lombardsätze der Bank Polski: 


Januar 1927 j Januar 1926 
Diskont 91/,% Lombard 11% Diskont 12%, Lombard 14% 
Dezember 1926 
Diskont 10%, Lombard 12% bis 12. 12. 26 
Diskont 91/,% Lombard 11% ab 13. 12, 26 


VI. Großhandels-(Gold)indexziffer: 


1913 und 1914 = 100 
Januar 1927 Januar 1926 Dezember 1926 
= 144,8 = 148,3 = 148,7 


VII. Erwerbslosenziffor im Freistaat: 


Januar 1927 Januar 1926 Dezember 1926 
17 169 20 715 15 966 


VII. Zahl der Konkurse im Amtsgerichtsbezirk Danzig. 
d SE 1927 Januar 1926 Dezember 1926 
7 4 


EI 
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Danzigs Gesamteigenhandel in der Zeit vom 
11. bis 20. Februar 1927 (vorläufige Uebersicht). 


Die nachstehende Tabelle umfaßt nur die wichtig‘ 
sten Waren. 


Bei den mit * versehenen Waren handelt es sic 
um den Landweg, bei den übrigen um den Seeweg' 


Einfuhr in Doppelzentnern 


In der bk 
Pos. Warenbezeichnung EEN 
in dz. 
ee 
2,1 a r a E E e, 4590 
34 Senma "EH EE 2 860 
Jm WER EE d DEENEN 21 200 
EN E igterd kruet 151 300 
51 Helen KT un EE dd Ae? 1770 
54 EE EN, SEE 1300 
ER | ag r El 27 100 
8 2 900* 
85/117 teen, Seh Here Sr Eee: 4410 
103 ll E tn ns 9 900 
124 Quebrachoextrakt `, 1140 
138 MET ek ke E 21 500 
139 lee ne n sa 150 
EUREN Eisen DD 27. vr E | PR 

142 Eisen und Stahl, alt usw. . ... ` 24 050 
167 Maschinen a a o 450 
181 Bchosiollan  - ege EH 20 
186°7 Wolle Sm nu a lege $ 101 


Er Aan 3590 
22,17 "HROhzucken.n.. SE 72 157 
GN ET ee e 4470 
33 Dalal OSa S Mae Tee 1050 
84,1. "Ei Meisen "7. vr ee 1350 
39 Rübenschnitzele. 2, u 1200 
40 fit er a Ee 1227 
41 SE e ee SEO 
52 Paral ee EE E 1910 
54 Mitte re > wc 660 
58 Hola degt VR 396 760 
62 Klee m ee 940 
65 EE re Se 76% 
79 Kohlen ee eg e EN 874 280 
80 Teora EI RT 4560 

851117: O EE 18% 
89 Bagage ER 6 100 

105 Soda rer er p140 

234 Melassee z CSERE 76 320 

245 Rapat, wire Ne ee 7 1220 

e Te E | s 
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COL a D é A -A 
eegen EE EE EE R 
Danziger Getreidezufuhren auf dem Bahnwege. 
Vom 21.—26. Februar 1927. 
Weizen Roggen Gerste Hafer Hülsenfrüchte |Kleie u. Ölkuch. Saaten 
Datum + làs i = a Zi 
mm Waggons To. Waggons To. Waggons To. Waggons] To. Waggons] To. |jWaggons To. [Waggons| “To. 
21. 2. 27 — — — = 11 163 2 30 1 15 1 15 7 95 
2202727 == — — Be 8 122 na 1 15 1 15 4 61 
Da Dk let = SS — E 2 25 =. u er SN ES. =a 9 30 
24. 2. 27 — — 2 30 5 02 — — 5 65 4 60 5 68 
ECH = — 1 15 6 93 — s 5 69 = = 3 40 
26. 2. 27 = = Aa = 5 75 SÉ x 3 42 1 15 6 68 
Gesant | r= oh Zul] Ben FT a tere 
Die Ausfuhr Danzigs im Gesamteigenhandel im Monat Januar 1927. 
(Vorläufiges Ergebnis) 
Die nachstehende Tabelle umfaßt nur die wichtigsten Waren: 
Pos, des Pos. des 
Zoll- Warenart Zoll- Warenart dz 
tarifs tarifs 
bk 
1 Sitten aao T EE TN 4151 9,2 KEITEN a 4 643 
1 Gerste an en rn. 82 518 39,2/3 | Sonst. Viehfutter . . . . a. 5917 
l EE E 1685 39,4 NER sa e 3 180 
l Weizen EE E 2349 62,5d Dar Ze TE RE lei en SER er 5 500 
1 Sonst. Getreide re 5095 22,1 eeh ee”, 340 635 
1 Erbsen ya see Me 1461 22,2 IS E Kee 7 0 122 
l Bohnen soome eaea a o $ 919 58 Holz E 1465 303 
l Sonst. Hülsenfrüchte . .... 12 659 79 Stomnkonlen aen CH 2629 963 
Sn 
Polen 
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Die polnische Zuckerausfuhr und die neue Kampagne. 


a, entsprechend der größeren Produktion in der vor- 
tigen Zuckerkampagne hat auch die polnische 
de Ckerausfuhr der ersten drei Quartale 1926 die Grenze 
ya Orjahres weit überschritten, zumal die Währungs- 
In ältnisse dem Exporthandel sehr zugute kamen. 
1845 samt wurden in den ersten 9 Monaten 1926 etwa 
NH 19 to Zucker aller Sortimente exportiert, wogegen 
dieselbe Zeitspanne 1925 nur 100179 to entfielen; 
Ki die Ausfuhr stieg im Jahre 1926 um 64,4%. Das 
a Aptkontingent bezieht sich naturgemäß auf Kristall- 
wir, der 1926 mit 70080 to an der Spitze steht, 
rend im Vorjahre der Robzucker dominierte, auf 
VO verflossenen Exportjahr 68957 to entfielen. 
die € zurückgegangen ist die Ausfuhr von Hutraffinade, 
in. den ersten 9 Monaten 1925 zu 958 to exportiert 
e Ebenso ist auch der Export von Würfel- 
e aade von 8768 auf 7583 to zurückgegangen, wo- 
(agen die übrigen Fabrikate erheblich zugenommen 
“n und von 1631 auf 18098 to stiegen. 
as nun die einzelnen Produktionstypen und ihre 
Ron, märkte betrifft, so wurde der größte Teil des 
Ay, uckers in England abgesetzt, das im Jahre 1925 
Non Seringere Mengen aufnahm. In den ersten 9 
been 1926 dagegen importierten die englischen 
Bn Detten 27790 to Rohzucker aus Polen, so daß 
SC in seiner Bedeutung als polnisches Absatz- 
dd, „ên der Spitze steht. Dieses hängt in erster 
Digg Mit der Englandanleihe der polnischen Zucker- 
enten zusammen, die im Vorjahre auf dem 


Londoner Kapitalmarkt aufgelegt wurde. Von den 
übrigen Absatzmärkten steht Holland mit 16 727 to 
Rohzucker an zweiter und Deutschland, dessen Einfuhr 
in das erste Quartal fällt, mit 7076t0 an dritter Stelle. 
Frankreich und Schweden treten dem gegenüber zwar 
nicht mehr bestimmend in Erscheinung, bemerkenswert 
ist aber das Auftreten Schwedens als Abnehmer 
polnischen Rohzuckers. Daraus ergibt sich nämlich, 
daß die früher von den deutschen Raffinerien auf- 
genommenen Rohstoffmengen in der zweiten Jahres- 
hälfte teilweise in Schweden Absatz fanden. Ihre 


Kabelfabrik 
Medanishe Draht- und Hanlselerei t 


Danzig Langgarten 109 


liefert rocht preiswert 


Hanfseile, geteert und ungeteert 
Manilaseile und Schlepptrossen 
Stahldrahtseile für alle Zwecke 
Hanf -import und Export 


Fernspr. 243 30 
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Ursache findet die schwedische Rohzuckereinfuhr in, 
dem Gegensatz zwischen dem schwedischen Zucker- 
trust „Svenska Sockerfabriks Aktiebolaget“ und dem 
Zentralverband der Rübenproduzenten „Skanes Beto- 
dlares Centralförening“, der dazu führte, das in der 
letzten Zuckerkampagne 1926/27 von Insgesamt 21 
Fabriken nur drei tatsächlich produzieren konnten, 
während die übrigen Betriebe infolge Rohstoffmangels 
stillagen. Die Rübenanbaufläche, die in der Betriebs- 
kampagne 1925/26 noch 43 700 ha betrug, beschränkte 
sich in der letzten Anbauperiode auf kaum 4500 ha. 
Berücksichtigt: man den dadurch entstandenen 
Produktionsausfall, dann liegt ziemlich nahe, daß 
Schweden beträchtliche Mengen Kristallzucker impor- 
tieren muß, um den Inlandsbedarf abdecken zu können. 
Als Rohstoffabsatzgebiet hat Deutschland an Bedeutung 
verloren, denn in den ersten 9 Monaten 1925 importierte 
es noch 32204 to polnischen Rohzuckers, also nahezu 
75% der gesamten Rohzuckerausfuhr Polens, beschränkte 
sich indessen 1926 auf 7076 to. 


Hinsichtlich der Kristallzuckerausfuhr ist zu be- 
merken, daß auch sie gegen das Vorjahr nicht un- 
wesentlich gestiegen ist. Während nämlich in den ersten 
9 Monaten 1925 etwa 40707 to exportiert wurden, 
erreichte die Ausfuhr in demselben Zeitraum 1926 ins- 
gesamt 70080 to. Auch hier läßt sich eine gewisse 
Strukturverschiebung: nicht verkennen, und zwar steht 
auch hier der englische Markt imVordergrunde absatz- 
politischen Interesses, Im Vorjahre exportierten die 
polnischen Raffinerien nur 4668 to Kristallzucker nach 
England, in diesem Jahre aber 19039 to. Als neue 
Absatzgebiete hat sich die polnische Industrie ferner 
Dänemark, Finnland, Holland, Lettland und British- 
Indien erschlossen. Ebenso ist der Export nach Frank- 
reich und Deutschland gestiegen, während die Danziger 
an nur einen Bruchteil des Vorjahres 
erreichte. 


Wie oben schon betont, tritt die Ausfuhr von Hut- 
raffinade im Jahre 1926 nicht mehr in Erscheinung, 
während sich der Würfelzuckerexport im allgemeinen 
die gleiche Wage gehalten hat. England, Deutschland 
und Sowjetrußland haben im letzten Jahre viel weniger 
aus Polen importiert als 1925, vergrößert hat sich nur 
die Ausfuhr nach Finnland und Lettland, also in die 


benachbarten Märkte. In Bezug auf die übrigen, nicht 
besonders bezeichneten Sortimente läßt sich eine 
namhafte Aufwärtsbewegung des Exports im Jahre 1926 
micht verkennen. Auf allen Märkten ist eine Be- 
festigung der polnischen Ausfuhrposition zu beobachten, 
insbesondere ist bemerkenswert, daß die baltischen 
Staaten mehr Interesse für polnischen Zucker zeigen 
ebenso wie Frankreichs Importanteil erheblich gestiegen 
ist. Der Absatz nach Deutschland und Danzig hin- 
gegen zeigt nicht die aufschnellende Kurve. 

An Nebenprodukten der Zuckerindustrie ist hier 
nur die Melasse zu erwähnen, deren Export sic 
ziemlich be blieb; er ist von 50505 to in den 
Se e onaten 1925 auf 53702 to in demselben Zeit- 
am 20 gestiegen. Als wichtigster Absatzmarkt für 
„8880 steht Deutschland an der Spitze, dessen 
LT von 19797 to auf 23445 to stieg. Bing 

e L nur geringe Abwärtsbewegung zeigt die 
pe nach Oesterreich, E und deu 
Tche x; = Staaten, während Norwegen und die 

eehosiowakei mehr importierte als im Vorjahre: 

Doweit sich ist det 


jetzt schon übersehen läßt, 


Ahscehlnß ` ge 7 S 
ee der güesjährigen Zuckerkampagne weit um 
GER as m orjahre. Wurden im Betriebsjaht 


> insgesamt etwa 5: oo iBzucker 
produziert, Se dite a 53087 Waggons Weißzu 
Waggons kaum 


r die laufende Kampagne 49070 
Produktion bleib überschreiten, d. h. die diesjährige 
Prodtltien Wë um 4017 Waggons zurück. Diesel 
Einflüsse gang ist einmal als Folge klimatischer 
trachten iel der geringeren Hektarerträge zu be 
kise Aut = 1t RA ist aber die endlose Wirtschafts" 
ee EE =: Ze: der trostlosen Lage der Zucker 
hödenklichen Det un verflossenen Wirtschaftsjahr ml 
Ber DR i ‚lziten abschlossen. Namentlich sin 

en und 12 e schen Betriebe, die früher gut fundier” 
ee x 7 Produktion fast selbständig finanzierten) 
Sen sind mehr und mehr vom Auslandskapit# 
Besitz üb nd, ja teilweise schon in ausländische 
ep singen. Wie weit die Not der Zeit diese” 
ir: tortsetzen wird, den auch die Warschaue 
Regierung mit großer Sorge beobachtet, bleibt stet 
warten, immerhin lst get sicher, daß er der Produ z- 
t onsentfaltung nicht zuträglich sein wird. 


Dr. Ewald Kulschewskl. 
WE EE ee 7 \6 SS 


Deutsches Reich 
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Können, wenn im Schiedsgerichtsverfahren zwei 
Instanzen vorgesehen sind, die Schiedssprüche erster 
Instanz 3 für vollstreckbar erklärt werden, wenn in 
der zweiten Instanz ein Schiedsspruch nicht ergeht? 


Auszug aus einem Urteil des Reichsgerichts vom 25. Juni 1926, 
abgedruckt in den Entscheidungen des Reichsgerichts in Zivil. 
sachen Band 114 Seite 165 fe. . 

. Das Schiedsgerichtswesen hat in der Deutschen 
Zwvilprozeßordnung eine unvollkommene Regelung 
gefunden. Die gegenwärtigen aus der Ueberlastune 
der Gerichte, der Verstümmelung des Verfahrens vor 
ihnen durch die Notverordnungsgewalt in der Zeit der 
Wirtschaftsnot und den Interessenkampf koalierter 
Interessen, die sich von der Staatsrechtsprechung zu 
emanzipieren bestrebt sind, erwachsenden Verhältnisse 
bringen auch auf diesem Gebiete zahlreiche streitige 
Fragen auf die Tagesordnung. Eine Reihe von ihnen 
ist in dem Reichsgerichtsurteil, aus welchem ein Aus- 
zug folgt, erörtert. Es handelt sich um das Schieds- 
gericht des Vereins der Getreidehändler der Hamburger 
Börse, deren Schiedsgerichtsordnung im Hamburger 
Börsen-Handbuch 1922° S. 259 abgedruckt ist. Diese 


Schiedsgerichtsordnung sieht ein Schiedsvericht und 
als zweite Instanz em Odette E a pie 
Oberschiedsrichter haben in dem zur Entscheidu?é 
stehenden Fall nach der Annahme des Oberlandes 
gerichts Hamburg die Uebernahme des Schiedsrichte™ 
amts verweigert. Es hat daher das Außerkrafttrete® 
des Schiedsvertrages angenommen, die Frage aber, 0" 
was seitens des Vollstreckungsgerichts geschehen wa 
die Schiedssprüche erster Instanz für vollstreckb#" 
erklärt werden könnten, offengelassen. In dieser DÉI 
ziehung nun ist m den Gründen des Reichsgericht" 
urteils ausgeführt: = 

Die Antwort auf die vom Oberlandesgericht offe% 
gelassene Frage, ob die Schiedssprüche erster Inst® 
überhaupt für vollstreckbar erklärt werden durften: H 
nicht durch Auslegung der Schiedsgerichtsordnuf®) 
sondern durch die Beurteilung ihres Verhältnisses 27 
Zivilprozeßordnung zu gewinnen. Das Oberlanden, 
gericht hat mit Recht hervorgehoben, daß die dee 
prozeßordnung auch in ihrer jetzigen Gestalt K® = 
Rücksicht darauf nimmt, ob das ven den Parteien V 
einbarte schiedsrichterliche Verfahren zwei Instan” 


Vorsieht oder nicht. Wenn es das Oberlandesgericht 
aber für möglicherweise zulässig hält, daß auch noch 
Nicht endgültige Schiedssprüche ohne besondere Re- 
Selung durch das Gesetz für vollsreckbar erklärt werden, 
ŝo kann dem nicht beigepflichtet werden. Die von 
er Revision angezogene Entscheidung des Reichs- 
Serichts aus dem Jahre 1892 (RGZ. Bd. 29 S. 390) hat 
Sich allerdings auf denselben Standpunkt gestellt wie 
das ee, sie wird aber der allmählich 
Nerausgebildeten schärferen Auffassung von der Un- 
abänderlichkeit des öffentlichen Rechts durch private 
Abkommen noch nicht gerecht und ist inzwischen auch 
überholt. Schon im RGZ. Bd. 69 Seite 52 wird vom 
Reichsgericht betont, daß für vollstreckbar nur ein 
Schiedsspruch erklärt werden könne, der unter den 
arteien gemäß 8 1040 ZPO. die Wirkungen eines 
techtskräftigen gerichtlichen Urteils habe, und von 
emselben Grundgedanken aus heißt es in der Ent- 
Scheidung RGZ. Bd. 74 S. 307, daß die Vorschriften 
des § 1039 ZPO. über Zustellung und Niederlegung 
es Schiedsspruchs auf einen Spruch nicht anwendbar 
Seien, der ım schiedsgerichtlichen Verfahren selbst 
Zoch der Aufhebung oder Abänderung unterliege. 
Sind hier zwei Instanzen vorgesehen, so bildet den 
Chiedsspruch im Sinne des 81039 ZPO. erst die Ent- 
Scheidung des Berufungsschiedsgerichts.. Dies gilt 
ĉbenso und erst recht für den Schiedsspruch im Sinne 
les § 1042 ZPO. Die Wirkungen, die sich an die 
Y ollstreckbarkeit eines Schiedsspruches knüpfen können, 
nd schwerwiegender als die mit der Zustellung und 
"lederlegung verbundenen. 


i Die Zivilprozeßordnung hat für das schiedsrichter- 
Iche Verfahren nur wenige große Grundsätze aufge- 
Zeit, wie z. B. die, daß den Parteien das rechtliche 
ehör gewährt, der Schiedsspruch mit Gründen ver- 
E ten sein müsse. Von solchen ausdrücklichen Rege- 
augen abgesehen, überläßt die Zivilprozeßordnung die 
estaltung-des ganzen Verfahrens der Vereinbarung der 
gurteien, und hilfsweise dem freien Ermessen der 
‚Chiedsrichter ($ 1034 Absatz 2 ZPO.). Das Gesetz 
Bohnert dann erst wieder mit dem Schieds- 
spruch als dem Ergebnis des gesamten 
\hiedsrichterlichen Verfahrens. Fürihn und 
ur für ihn sind die Vorschriften in den 8810391042 
gegeben, sie dürfen auf eine noch innerhalb des 
|, wedsrichterlichen Verfahrens abänderbare und des- 
K noch nicht endgültige Entscheidung nicht ange- 
endet werden. Jede abweichende Vereinbarung der 
né leien. verstößt gegen die zwingenden Normen des 
de entlichen Rechts der Zivilprozeßordnung und ist 
p alb unwirksam. Die vom Oberlandesgericht offen- 
Selassene Frage ist deshalb zu verneinen. 

(Mitteilungen der Industrie- und Handelskammer Berlin.) 


FIRMEN 


die männliche oder weibliche 


Gehilfen oder Lehrlinge 


suchen, wenden sich an die kostenfreie 


Stellenvermittlung 


des (i. D. A. (früher 1858er Verein, Leipz. Verb.) 
Danzig, Hundegasse 128, I 


Fernspr. 23351 (Sammelnummer) 


453 000 


Stellen 
besetzt 


Bisher 
über 
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Abzugstähigkeit der Frachtspesen von der 
Umsatzsteuer. 


Ueber die Abzugsfähigkeit der Frachtspesen bei 
der Umsatzsteuer spricht sich das Urteil des Reichs- 
finanzhofs vom 12. Februar 1926 in folgender Weise aus: 
Es ist gleichgültig, ob ein Nettopreis vereinbart wird 
und dazu die Versendungskosten aufgeschlagen werden, 
oder ob ein diese mitumfassender Gesamtpreis aus- 
geworfen wird, wenn er nur in die Berechnungsposten 
bestehend aus dem Nettopreis und den Versendungs- 
kosten, in einer dem Empfänger erkennbaren Weise 
zerlegt wird. Es ist nicht erforderlich, daß diese Zer- 
legung schon beim Abschluß des Kaufvertrags ziffern- 
mäßig zum Ausdruck kommt; es genügt auch die 
Zerlegung gelegentlich der Uebersendung mindestens 
dann, wenn aus der Bestellung hervorgeht, daß nach 
Absicht der Vertragschließenden ım Kaufpreis für die 
Ware die von vornherein in ihrem Betrag feststehen- 
den und beiden Teilen bekannten Versendungskosten 
eingerechnet sind. 


Wer haftet für die richtige Ausfüllung des Fracht, 
briefs, der Absender oder der Frachtführer? 


Ueber diese Frage spricht sich das Öberlandes- 
gericht Kiel in seinem Urteil Uv. 72/26 in folgender 
Weise aus: Der bekl. Frachtführer haftet nach 
8 278 BGB. für das Versehen seiner Kontoristen, die 
die im Verkehr erforderliche Sorgfalt nicht beobachtete, 
als sie Danzig anstatt Graudenz als Empfangsstation 
im Frachtbrief eintrag. Ihr Verschulden ist sogar 
ein grobes. Von einem die Abweisung des Anspruchs 
des Klägers begründeten Versehen kann keine Rede 
sein (Kläger hatte sich bei der Ausfüllung des Fracht- 
briefs insofern geirrt, als er die Worte „zur Verfügung 
der Firma X. Danzig“ auf die Vorderseite unter 
den Namen des Empfängers gesetzt hatte, während 
dieser Vermerk auf die Rückseite gehörte). Ist der 
unvollständig ausgefüllte Frachtbrief unrichtig ausge- 
füllt, so ist es Aufgabe des Frachtführers, ihn zur 
Berichtigung zurückzugeben oder selbst zu berichtigen. 
Jedenfalls darf der Absender erwarten, daß der über 
die Tarifbestimmungen unterrichtete Frachtführer bei 
der Ergänzung des Frachtbriefs einen etwaigen Ver- 
sto gegen die Bestimmungen bemerken und für 
Richtigstellung sorgen wird. Das geringfügige Ver- 
sehen des Klägers (Absenders) tritt hinter dem groben 
Verschulden der Angestellten des Beklagten völlig 
zurück. 


Der Einspruch gegen ein Bestätigungsschreiben 
muß sofort erfolgen. 


Ueber diese Frage spricht sich das Reichsgericht 
in seinem Urteil vom 25. 9. 26 in folgender Weise 
aus: Wenn im Handelsverkehr unter Kaufleuten die 
eine Partei nach vorausgegangenen mündlichen oder 
telefonischen Verhandlungen der andern Partei gegen- 
über schriftlich bestätigt, daß sie einen Vertrag als 
abgeschlossen ansieht, und den Inhalt dieses Vertrages 
festlegt, so ist die andere Partei nach den im Handels- 
verkelir geltenden Gewohnheiten und nach Tren und 
Glauben verpflichtet, dem Gegner gegenüber alsbald 
zu erkennen zu geben, daß sie die im Bestätigungs- 
schreiben zum Ausdruck gekommene Auffassung über 
das Zustandekommen des Vertrags nicht teilt. Andern- 
falls muß sie den Inhalt des Schreibens, insbesondere 
den Abschluß selbst, gegen sich gelten lassen. Ein 
Bestätigungsschreiben erheischt also im Falle des Nicht- 
einverständnisses eine umgehende Antwort, 
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Ein Roeklamezentrum aut der Leipziger Frühjahrsmesse. 

Prof. Peter Behrens hat auf Einladung des Leipziger 
Meßamts einen Entwurf für ein Reklamezentrum auf 
dem Leipziger Marktplatz während der Messe ge- 
schaffen. 
Messe in Leipzig eine besondere Reklame entfalten 
wollen, soll Gelegenheit geboten werden, Türme, Pa- 
villons und andere Bauten zu errichten, die, unterein- 
ander verbunden, ein gewaltiges Reklame-Monument 
darstellen. Die Durchführung der Idee, die eine Sen- 
sation auf dem Gebiete der Reklame sein wird, dürfte 
voraussichtlich mehrere Messen in Anspruch nehmen. 


Die „Italienische Meßausstellung“ in Leipzig. 

Die im Rahmen der Leipziger Frühjahrsmesse statt- 
findende „Italienische Meßausstellung“ im Ring-MeB- 
haus in Leipzig weist eine gute Beteiligung auf. Zur 
Ausstellung gelangen u. a. künstlerische Puppen und 
künstlerische Figuren aus Filz, Kinderkleidung, floren- 
tinisches Kunstgewerbe, Luxuslederwaren, Majolika- 
und Terrakottawaren, Skulpturen in Carrara-Marmor 


Übriges 


Der Export der Sowjetunion 1925—26. 


Der „Volkswirtschaft der Union der sozialistischen 
Sowjet-Rebubliken“ entnehmen wir folgende Darstel- 
lungen über den Export der Sowjetunion 1925/26: 

Der Gesamtexport betrug nach dem Material der 
Zollbehörde 1925/26 insgesamt 667,7 Mill. Tscherwonez- 
rubel gegenüber 575,2 Mill. Rbl. im Jahre 1924/25, 
stieg also um ca. 16% Diese Steigerung kann unter 
Berücksichtigung der äußeren und inneren Lage — 
sinkender Welthandelsumsatz einerseits und wachsender 
innerer Konsum der Sowjetwirtschaft andererseits — 
also nicht unwesentlich betrachtet werden. Die Aus- 
fuhr verteilt sich auf die europäischen und asiatischen 
Grenzen wie folgt: 


Europäische Asiatische Zusammen 
Grenze Grenze 
ND VE, Age RE 67,4 575,2 
Pa EE SE 78,6 667,7 


Die nunmehr folgenden Ziffern beziehen sich auf 
den Verkehr über;die europäische Grenze. Nach 
den Hauptgruppen der Zollstatistik zeigte diese Aus- 
fuhr in Gegenwartspreisen die folgenden Ziffern: 


1994/25 1925/26 
i Mill. Rbl. mm ia Mill. Rbl in% 
Lebensmittel... ..... 1484 29,2 251,7 427 
Rohstoffe und Halbfabrikate 353,0 69,5 329,4 550 
it et e d Sch 2,3 0,5 2,8 05 
Fertigfabrikate . . . . . P 4,1 0,8 5,2 0,9 
5078 10 5851 100° 


Gehen wir zu den einzelnen Waren über, so ist 
zunächst festzustellen, daß sich die Nomenklatur des 
russischen Exports von Jahr zu Jahr erweitert; in der 
Ausfuhr erscheinen dabei nicht nur eine immer größere 
Anzahl der Ausfuhrartikel der Vorkriegszeit, sondern 
auch zahlreiche neue Waren. Die wichtigsten Aus- 
tuhrwaren der beiden letzten Jahre sind aus folgender 
Tabelle ersichtlich (in Mill. Rbl. übereuropäische Grenze): 

1924/25 1925,26 


Getreide"... ... - 51,3 156,0 
Oelkuchen `... 26,3 23,8 
Saateni TAREE i, 23,5 14,2 
Butter. ie e 27,6 30,8 
Eion” lese. ni 25,6 23,6 
Wild und Geflügel 5,0 29 
En) Kg e Ce 63,3 52,0 
Rauchwaren `... 595 63,8 

EEN AR e 7,3 9,3 
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Den einzelnen Firmen, die während der. 


Nr. 
kee 


und Alabaster, Musikinstrumente, Rohr- und Korbmöbel, i 
Schafwollwaren, Rohstoffe für die Nahrungsmittel- 
Industrie u. a. m. 


Ausländische Einkäufer auf der Leipziger 

Frühjahrsmesse. 
. Die kommende Leipziger Frühjahrsmesse wird mit 
emem starken Hinkäuferbesuch aus dem Auslande 
rechnen können. Es liegen bereits jetzt Meldungen 
aus den Vereinigten Staaten von Nordamerika, Eng- 
land, Belgien, Ungarn, Jugoslawien und anderen 
Ländern vor, daß in den ortigen Geschäftskreisen 
das Interesse für die Messe sehr groß ist und die An- 


zahl der Besucher voraussichtlich die der früheren 
Messen weit übertreffen wird. 


Leipziger Messe und Textilmaschinenindustrie. 


Auf der Leipziger Techni i bi 
„Auf "pain ‚chnischen Messe vom 6. bis 
13. März 1927 werden auch wieder Textilmaschinen 


vertreten sein. Wie wir hören, wird diese Gruppe gut 
beschickt werden. 


Eege EE EE E E EE 


Ausland 


beggen Lee EES EE FEE 


1924/25 1925/26 


Flache wë 448 
an ek Zeg wi 3,8 2,3 
Nee Sg AC 17,9 21,3 

apitia 62,7 69,5 


; An N, steht die Ausfuhr von Getreide, die 
CES erheblich steigen konnte, obwohl die Gestaltung 
es inneren Getreidemarktes im Jahre 1925/26 unter 
den bekannten Mängeln gelitten hat. Auf dem Getreide 
markte wie überhaupt auf allen solchen Märkten, wo 
die Waren bei vielen vereinzelten privaten Produzenten 
aulzukaufen sind, ist eine wichtioe Vorbedingung des 
Außenhandels in der Organisierung des Innenhandels 
gegeben. Der erforderliche Zusammenhang zwischen 
dem inneren und äußeren Markte hat im Wirtschafts 
jahre 1925/26 dadurch eine wesentliche Verstärkung 
erfahren, daß gemäß Verordnung des Zentralexekutiv” 
komitees und des Rats der Volkskommissare vo 
18. November 1925 die früher etrennten Volkskom“ 
missariate für Außenhandel und Innenhandel in eine 
einzigen Kommissariat zusammengefaßt worden sind 
Die Auswirkungen dieser Maßnahme konnten natürlich 
im abgelaufenen Jahre erst in beschränktem Umfang® 
in Erscheinung treten. Für das Jahr 1926/27 lassen 
die großen Fortschritte, die in den letzten Monate” 
auf dem inneren Getreidemarkt erzielt wurden, ein® 
stärkere Wirkung auf den Getreideexport erwartet 
Im übrigen überholt sowohl die innere Getreideb® 
ans Kë die See in den letzten Monaten di 
reebnisse der entsprechen i S in DÉI 
Eder BE, RN Eege 
An zweiter Stelle steht ein i Bi yzeugnisr 
nämlich Naphtha, das den us 
wesentlich überschritten hat. Der Export betrug (übe) 
die europäische und asiatische Grenze zusammen) 1013 


50,1 Mill. Rbl., 1925/26 75,4 Mill. RM. Der neue 


Plan für 1926/27 sieht eine wesentliche Steiverune YO" 
und ist bereits zu fast 100% durch ee 
Naphthasyndikats erfüllt. 

An dritter Stelle steht der Export von Rauchwarel 
mit 63,3 Mill. Rbl. über die europäische Grenze WE 
4,2 Mill. über die asiatische Grenze, insgesamt U 
Mill. Rbl., womit der Vorkriegsexport um 5,8% hereit® — 
überholt ist, 


Auskunftei 


p Auskunftei Bürgel 
“efferstadt 88—39 Tel. 222 68 


Automobile 
und Zubehör 


„Danziger Automobil-Werke 
Ntielow & Förster G. m. b. H. 
Elisabethwall 7. 
Tel. 28541, 28542 


Bautischlerei 
By Scheffler, Am Holzraum 3/4 


Blechwarenfabrik 
lechwarenwerke mit eigener 
| Druckerei und Lackiererei 
tdastrie-u.Blechwaren- Werke 
Aktien-Gesellschaft, Reiterg. 12/15, 
Tei, 24218, 24219, 24051 


Allgemeine Blechemballagen- 
fabrik „Couronne“ A.-G. 
peufahrw., Fischmeisterweg 9 
telephon: Nfw. 35073 u. 35125 


Briefumschläge 
priefumschlagfabrikHansa AG. 
` nie, Weideng.35/38. Tel.26696 
Drogen und Farben 
Wenzel & Mühle, Danzig 
Telephon 241 37 


Tem, 


p ige 
loomfleld’s Overseas G. m.b. H. 
üncheng. 4-6. Tel. 25751 
Tel.-Adr.: Heringseler 


Holzmakler 


Grandt & Schumann, Danzig 


Holzspedition 
Holmholz 6. m. b. H., Krebs- 
markt 2/3. Tel. 21722 


Kohlen 


Wilh. F. Krüger, Hopfengassc 89 
Tel. 211 22 


Kohlen- 
sroßhandlungen 
Johann Busenitz Nacht, GmbH 


Brikettvertrieb„Osten‘“‘G.m.b.H. 


Bruno Stillert. Tel. 212 84 


Margarine und 
Speisefette 
Degner &Tlgner, GmbH. Danzig 


Möbelfabrik 


H. Scheffler, Am Holzraum 3/4 


Mühlen 


H. Bartels & Co. G., m, b. H., 
Große Mühle, Danzig 
Mühlenbetrieb, Export, Spedition 
Tel.-Adr. Großmühle. 

Tel. 284 96, 26116 


Branchenverzeichnis 
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'Öl- und Lackfarben 


Johs. Marquardt Nacht, 
Danzig, Hopfengasse 88 
Telephon: 21328 


Papier 
F. Lüdecke A.-G. 


Schichaugasse 6 Fernspr. 279 81 
Sämtl. Papiere f. Buchdruckereien 


Sattler- und 
Polsterwaren 
Eugen Flakowski 


Milchkannene. 19/20. Fernr.285 82 


Schiffahrt 


Baltic America Line, Danzig, 
Hundegasse .67/68 Tel.222 41 


Bergenske Baltic Transnoris Lid. 
Danzig, Hundegasse 89 


F. 6. Reinhold 
Danzig Tel.-Adr.; Reinholdus 
Seifenfabriken 
J. J. Berger, Act.-Ges. 
Hundegasse 58/59 
„Dreiring* 
Haus- und Toiletteseifen 


E. 6. Gamm, Danzig 
gegr. 1825 


Spedition 
Danziger Speditionsges.nı.b. H. 
Krebsmarkt 7/8 


Spiritus u. Spirituosen 
J.Schmalenberg, Danzig, 6mbH. 
Danzig. Engl. Damm Nr. 26 
Tel. Nr. 243 13, 278 77, 254 20 
Telegramm-Adr. Schmalkauf 
Spiritus, Weindestillat 
Eau de vie de vin Pure Cognacs 
Jamaika Rum pure 
Batavia Arrak pure 
Alle Weine 
Import Export 


Vermessungen 


Carl W. Meyer, vereid. Land- 
messer, Jopengasse 51, T. 229 60, 
Messung f. Kataster u. Grundbuch 


Weingroßhandlung 


Daniel Feyerabendt, Danzig 
gegr. 1747. Tel. 599, 28500 


Zentralheizungen 


David Grove A.-G. 
Danzig, Pfefferstadt 72» 


A. W. Müller, G.m.b.H., Danzig 
Heizungs- u. Wasserversorg.-Anl. 


Zucker und Melasse 
Baltische Commissions-Bank 
G. m. b. H. & Co., Kommanditges. 
Tel.-Adr.: „Balticbank“ 

Telephon: 228 56 


‚An vierter Stelle folgt der Export von Holz, der 
Infolge wenig günstiger Marktlage allerdings gegen- 
über dem Vorjahre einen Rückgang aufzuweisen hat. 

An fünfter, sechster und siebenter Stelle folgen 
Weitere landwirtschaftliche Produkte: Flachs, Butter, 


Oelkuchen. 


In geringem Abstande folgen Eier. 


Ein sehr wichtiges Ausfuhrpfoduktist auch Mangan- 
erz, das mit 21,3 Mill. Rbl. an neunter Stelle steht. 
Dekanntlich spielte im Export von Manganeız das 
ISchiaturigebiet, das von der Harrimankonzession aus- 
gebeutet wird, die weitaus überwiegende Rolle. In 


en letzten Jahren 


Y 


3 wächst jedoch der Anteil des 
Sikopol-Mariupoler Gebiets in raschem Tempo. 


Was die nächsten Perspektiven der Ausfuhr angeht, 


Aulturen (Oelsaaten, Flachs, Zucker, Tabak usw,), der 
‚iehzucht (Butter, Eier, Geflügel usw.) sowie der 
Wdustriellen Rohstoff- und Halbfabrikate (Manganerz, 
isenerz, Naphta, Kohle, Holz, Asbest, Magnesit usw.) 
am Export heben, um die Gestaltung des Gesamt- 
PXports von dem jeweiligen Ausfall der Getreide-, ins- 
pondere der Weizenernte unabhängiger zu machen. 
$ sind bei einem Teil der erwähnten Produkte auch 


„reits bedeutende Fortschritte gemacht worden. 


#0 will man namentlich den Anteil der technischen 
| 
j 
d 


So 


ürfte der Export von Kohle und Anthrazit eben- 


i : 
S bisher vorgesehen, 


Als eine Erweiterung erfahren. 
sollen außerdem exportiert 


In größerem Umfang, 


korden : Glimmer, Ozokerit, Kaolin, Feldspat, Flußspat, 
‚rund, Talkstein, Marmor u. a. m. Der Gesamtwert 
ES Ausfuhr von Bergbauprodukten (ohne Naphtha und 
qatin) dürfte 1926/27 ca. 35 Mill. Rbl. erreichen. Für 

Rentabilität der Ausfuhr der letzterwähnten Pro- 


dukte ist die Bearbeitung vor dem Export, Standardi- 
sierung usw. entscheidend, weshalb der Sowjethandel 
diesen Gesichtspunkten besondere Aufmerksamkeit 


widmet. 


Der Export von Metallen und Elektro- 


waren entwickelt sich günstig, desgleichen der von 
Textilien, Geschirr und Zündhölzer nach dem 
Orient, obwohl der letztere Exportzweig stark mit der 


schwedischen Konkurrenz zu kämpfen hat. 
widmet die russische Textilindustrie 


Aufmerksamkeit 


Besondere 


der Herstellung eines dem orientalischen Geschmack 
entsprechenden Sortiments, wodurch sich den russi- 
schen Erzeugnissen auf den Ostmärkten große Absatz- 


möglichkeiten erschließen würden. 


Steigende Ziffern. 


haben endlich die Zucker- und Tabak warenausfuhr 


aufzuweisen. 


Nach Ländern geordnet, ergibt die Ausfuhr über 
die europäische Grenze (in Mill. Rbl.) folgendes Bild: 


Holland 
Dänemark 
Aegypten 
Italien 

Lettland 
Polen 
Vereinigte Staaten 
Finnland 

Frankreich 


Tschechoslowakei . - - 


Schweden 
Estland 


Uebrige Länder . . . . 
Insgesamt 507,8 


1924/25 1925/26 

i 0 — 
. 185,4 187,1 
Ber 18,6 
E 111,0 
20,5 21,1 
ds? 10,4 
f 6,2 2,9 
. 154 33,5 
, Gi 635 
21,2 25,0 
: 2,5 4,5 
Se! 39,8 
0,4 0,5 

E 1,0 3, 
. 140 17,0 
32,6 47,8 
589,1 
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An der Spitze steht England, dem in größeren 
Abständen Deutschland und dann Lettland folgen. 
Ein relativ großer Teil der nach Lettland exportierten 
Waren ist allerdings für die Wiederausfuhr nach 
anderen Ländern bestimmt. Weiter folgen Frankreich, 
Italien, Vereinigte Staaten und Holland. Ebenso wie 
die Zahl der ausgeführten Warenarten ständig wächst, 
so auch die Zahl der Länder, mit denen die Sowjet- 
union ihren Außenhandelsverkehr in erfolgreicher 
Weise ausbaut. 


Dänemarks Wirtschaftslage im Monat Januar 1927. 

Die Nationalbank in Kopenhagen und das Statistische 
Departement des dänischen Staates geben untenstehende 
Mitteilungen über die ökonomischen und wirtschaft- 
lichen Verhältnisse im Monat Januar 1927: 

Die Verpflichtungder Nationalbank vom 1.Januar 1927 
ihre Geldscheine gegen Goldbarren einzulösen hat, da 
der notierte Sterling- und Dollarkurs bedeutend unter 
dem Goldexportpunkte liegt, keine direkte Verminde- 
rung des Goldbestandes der Bank mit sich geführt. 
Die Nationalbank hat aber selbst Gold für ca. 71/, Mill. 
Kronen verkauft um etwas von ihrem Goldbestand 
gegen zinstragende Werte einzutauschen. 

In den drei privaten Hauptbanken sind die Ver- 
schiebungen in den Darlehen und den Einlagen während 
des vergangenen Monats bedeutend größer als in den 
vorhergehenden Monaten gewesen; die Darlehen sind 
nämlich mit 19 Mill. Kronen, die Einlagen mit 35 Mill. 
Kronen heruntergegangen. Die Mehrabhebung ist 
teils durch Verbrauch des Kassenbestandes, teils durch 
Vergrößerung der Schuld an inländische Banken und 
Sparkassen gedeckt. Gleichzeitig sind die Darlehen 
der Nationalbank mit ca. 8 Mill. Kronen zurückge- 
gangen, besonders als Folge davon, daß der Staat, der 
Endo Dezember als Debitor mit beinahe 13 Mill. Kronen 
stand, Ende Januar ein Guthaben von beinahe 20 Mill. 
Kronen auf sein Folio-Konto bei der Bank hatte. 
Infolge dieser Verschiebungen ist der Notenumlauf im 
Laufe des Monats mit ca. 25 Mill. Kronen, nämlich 
von 386,0 Mill. Kronen auf 361,1 Mill. Kronen zurück- 
gegangen, oder 40 Mill. Kronen kleiner als Ende 

anuar 1926. Der Valutaumsatz hat auch dazu beige- 
tragen, da die Nationalbank im Laufe des Monats Für 
5 Mill. Kronen fremde Valuta verkauft hat. Dieser 
Betrag ist jedoch etwas kleiner als derjenige, womit 
die Schulden der Banken an das Ausland leichzeitig: 
zurückgegangen sind, so daß die ein was 
diese Posten anbetrifft, ein wenig verbessert worden ist. 
Der Umsatz auf der Kopenhagener Börse von 
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Nr. 9 
pee 


E und Obligationen war besonders für Obligationen 
lid anuai größer als im Dezember; der durchschnitt“ 
Che wöchentliche Umsatz betrug für Obligationen 


5,2 Mill. Kronen (Dezember 3,5 Mill. Kronen), für 
Aktien 2,3 Mill. Kronen (Dezember 1,8 Mill. Kronen). 


Im Index für Kursnotierungen war im Januar. ein 
Aufgang sowohl für Obligationen als für Aktien. Der 
Obligationsindex war 86,9 (Dezember 86,0), der Aktien- 
index 93,3 (Dezember 91,7), wenn die Kurse im Juli 1914 
gleich 100 angenommen werden. Der Aufgang in den 
Aktienkursen fand innerhalb aller Aktiengruppen statt. 


Die Eingrospreiszahl des Statistischen Departements” 


tiel im Januar mit einem Punkte von 158 auf 157. 
Die Preise für Heizung und animalische Lebensmittel 
Smad heruntergegangen, während Metallwaren, Holz und 
Papier etwas gestiegen sind. 

= SL Warenumsatz mit dem Auslande betrug im 
123. Mi 157 Millionen Kronen für die 1 
a S - Kronen für die Ausfuhr, also ein Einfuhr 
unerscaus von 34 Mill. Kronen: im Dezember 1925 
betrug der Einfuhrüberschuß 20 Mill. Kronen. Für 


das > A 
107 ierg SE Ganzen hat der Einfuhrüberschuß 


1925 betragen. 


, opar iwirtschaftliche Ausfuhr war, was die Meng® 
1926: die ale meisten Waren größer als im Jahre 
ut s urchschnittliche wöchentliche Ausfuhr be- 
Be, patter 24896 hkg (Januar 1926 23819 ek 
43 484 we a Stiegen (633 200 Stiegen), für Speck 
hkg (L1 NET kg) und für Fleisch und Vich 14 782 


‚nunEeRen Wären. dio Preise der ausgeführten Br 
an Tara In ach für Speck und Eier niedriger 
GEET gx 26. Der Durchschnitt der amtlichen 
1926 325 eat war für Butter 299 Kronen (Januar 

n) pr. 100 kg, für Eier 1,85 Kronen 


n gegen 123 Mill. Kronen im Jahre 


` 
{ 


Einfuhr: 


K 


eg, V 


(2,50 Kronen) pr. kg., für Speck 1,36 Kronen (2,01 Kronen) 


pr. kg und für Fleisch 
pr. 5 Lebendgewicht, 
er Umlang der Arbeitslosiskei i 
k N keit war im Janua! 
A F Se unverändert end auch nicht sehr ver 
schieden von dem entsprechenden Zeitpunkte im Vor 


jahre, da der Arbeitslosigkeits prozent Ende Januar 1927 


32,1% war gegen 30,1% ultimo Januar 1926. 


0,54 Kronen (0,57 Kronen) 


In det 


eigentlichen Industriefächern war der Prozent d. d 


26,5 gegen 26,1 im Jahr 1926. 
Die Staatseinnahme der 
betrug im Januar 22,2 Mill. K 
Kronen Zolleinnahmen. 


entsprechenden Zahlen 23,4 und 9,5 Mill. Kronen. 


Verbrauchsbesteuerung 
ronen, davon 9,5 Mill 


Bücherbesprechung 


beem 
EE ENEE EE 


Was muß der Laie vom Zoll wissen? Von Ober- 
zollinspektor Bernhard Nadolny. (Zweite, ver- 
besserte und erweiterte Auflage G 1,50.) Der Ober- 
zollinspektor Nadolny hat seine bisher in der Presse 
veröffentlichten Aufklärungen über die wichtigsten Zoll- 
bestimmungen in einer Schrift zusammenfassend her- 
ausgegeben. Das kleine Werk enthält Angaben über 
die Behandlung: des Umzugs-, Heirats- und Erbschafts- 
Le sowie die Möglichkeit der zollfreien Einfuhr von 

iebesgaben, die Bestimmungen über den kleinen 
Grenzverkehr, die bedingungsweise Abfertigung, die 
Ueberweisung von monopol- und steuerpflichtigen 
Waren, die zollfreie Abferti ung von Fortbewogungs- 
mitteln, die Ein- und Ausfuhrverbote usw. 

Die Ausführungen sind gemeinverständlich gehalten, 
so daß sie nicht nur für die wirtschaftlichen Kreise, 
sondern für einen weiten Kreis der Bevölkerung von 
Interesse sein dürften. 


FT m 


Le Tradueteur, französisch- ir“ 

und Unterhaltungsblatt. E ois DS 
Diese Zeitschrift macht sich zur Aufgabe das Studium 
der französischen oder deutschen Sprache, wenn VOS 
kenntnisse schon vorhanden sind, auf interessante und 
unterhaltende Weise weiterzuführen. Die dem Urte" 
nebenangestellte genaue Uebersetzung führt dem Les 
in beiden Sprachen den richtig gewählten Ausdruck 
vor, wodurch der Wortschatz vermehrt und die OC 
nauigkeit in der Wiedergabe des Sinnes erlernt werde” 
kann. Jede Nummer enthält neben Bildern und off 
durchlaufenden größeren Erzählung manniefalie a 
Lese- und Lehrstoff, Gespräche, Briefe, Uebersetzung® 
aufgaben sowie eine besondere Rubrik für Briefat” 
tausch. Wer sich mit Sprachstudium befaßt, sei diese ÜP? 
all gut eingeführte und bekannte Zeitschrift aufs wärms ki 
BE eg, Probenummer kostenlos durch den SCH 

ege Traducteur“inLaChaux-de-Fonds(Schwe! 
E 


Druck von A. Schroth, Danzig. 


mme F 


Im Januar'1926 waren de 


a 
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anchorage off Constantinople about 9 p.m. 

Upon her arrival a survey was held, and it was 
found that two of the four blades uf her propellor 
had been broken off, and that the third one was 
damaged, having been broken about 8in. from the 
boss. 

At the trial of the action before O'Malley, J., 
sitting in Vice-Admiralty, it was contended that 
this damage was due to the towage. The judge 
awarded 10001. to the plaintiffs for salvage ser- 
vices, and such amount as might be found due to 
them for damage occasioned to the propellor. 

At the reference before the registrar and 
merchants, the damages were assessed at 
13161. 11s. 7d., and judgment was given for this 
amount accordingly. 

The defendants appealed, and the case was re- 
heard and affirmed on appeal. 

The defendants now appealed to the Privy 
Council. 

Aspinall, K.C. (Scrutton, K.C. with him) for 
the appellants).—The judge was wrong in holding 
the detendants liable for the damage to the pro- 
pellor. For the plaintiffs to recover in respect 
of such damage they must establish that it 
was occasioned by the necessities of the service. 
If the cause of the damage is left in doubt 
the defendants ought not to be made to pay 
for it: 

The Thomas Blyth, Lush. 16 ; 
The Cornelius Grinnell, 11 L. T. Rep. 278; 2 Mar. 
Law Cas. O. S. 140. 


Joseph Walton, K.C. and Dr. Stubbs, for the 
respondents, contra.—If the salvors have not been 
guilty of negligence, the presumption is that any 
loss or damage incurred during the rendering of 
the services was occasioned by the necessities of 
the service. The practice of the courts has always 
been to give effect to this presumption : 

The De Bay, 49 L. T. Rep. 414; 5 Asp. Mar. Law 
Cas. 156; 8 App. Cas. 559; 
Kennedy on Civil Salvage, p. 143. 


Aspinall, K.C. in reply. Cue, apt. 


June 13.—The judgment of the court was 
delivered by Sir Forp Nortu.—This was an 
appeal by the master and owners of the 
steamship Baku Standard from a judgment 
of the Supreme Consular Court at Constan- 
tinople, affirming a judgment of O’Malley, J. 
by which he awarded to the master and 


owners of the steamship Angéle (the present 
respondents) the sum of 1000}. for salvage and 
towage services; and also damages subsequently 
assessed at 13161. Ils. 7d. The facts were as 
follows: The Baku Standard, of London, was a 
large oil tank screw steamer of 2375 tons register. 
Qu the evening of the 10th Dec. 1898, while 
passing through the Sea of Marmora on a voyage 
to Batoum, in ballast, she became disabled by the 
fracture of her propellor shaft. This was about 
6 p.m. She was practically in no danger. as she 
was not making any water; there were numerous 
steamers about, and the weather was not un- 
favourable. Tugs could easily have been procured 
the next day from either Constantinople or the 
Dardanelles, and if in the meantime the currents 
had carried her towards the shore she could have 
anchored in safety. But she was helpless, and 
made the usual signals for assistance. First one 
and then another steamer came up and offered 
help, but the master declined their aid, thinking 
he might do better. About 10 p.m. the Angèle, 
having seen the signals,cameup. She wasa British 
steamer of 1149 tons, belonging to Malta, and 
bound for Constantinople in ballast; and after 
some discussion it was agreed that she should tow 
the Baku Standard to Constantinople, then about 
fifty miles distant. The price to be paid for her 
services was left to be settled between the owners. 
Accordingly a 43in. wire hawser belonging to the 
Baku Standard was carried to the Angéle and 
made fast on her starboard quarter. The other 
end of that hawser was shackled to the starboard 
cable of the Baku Standard, the total distance 
between the vessels being about sixty fathoms. 
When ready the Angèle, with the other vessel in 
tow, started for Constantinople between midnight 
and J a.m. on the llth Dec. It appeared that 
both vessels (probably from being in ballast) 
steered irregularly and yawed a good deal. 
About 3 a.m. a vidlent shock was felt on board 
the Angéle and her engines began to race, indicat- 
ing some injury to the screw. But she completed 
her tow to Constantinople, reaching that port in 
the evening of the same day. Upon her arrival 
there it was found that two of the four blades of 
her propellor had been broken off from the boss, 
while a third blade had also been broken across 
about 8in. from the boss. There could be no 
doubt that this occurred at the time of the shock 
above-mentioned, but there was no direct evidence 
what was the cause of the accident. Various 
suggestions were made, but it was impossible to 
ascribe the injury with certainty to any definite 
cause. It occurred during the towage, and there 
was no proof that the master and crew of the 
Angèle were guilty of any negligence or unskilful 
manegement. The action was instituted on 
behalf of the Angèle claiming salvage and also 
the amount of damage actually sustained by her 
in carrying out the salvage work, with consequent 
demurrage, and other expenses. The judge of 
the Supreme Consular Court condemned the 
defendants in 10001. for salvage service, and also 
for the other damages claimed, the amount to be 
ascertained by the registrar. That decision was 
affirmed on appeal. The amount claimed for 
damages was 15041. 5s. 1d., and the registrar 
awarded 13167. lls. 7d. To deal first with the 
question of damages. It is clearly settled that 
when the vessel of a salvor has, without default 
on his part, been injured in the performance of 
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salvage services, compensation may be awarded 
to him in respect of the injury sv sustained, and 
damages consequent thereon. It was laid down by 
the Judicial Committee in The De Bay (ubi sup.) 
that it was always justifiable—and sometimes 
important, if it could be done — to ascertain 
what damages and losses the salving vessel had 
sustained in rendering salvage services. It is 
often difficult and expensive, and sometimes im- 
possible, to ascertain exactly the amount of such 
loss, and in such cases the amount of salvage 
must be assessed, in a general manner, upon so 
liberal a scale as to cover the loss, and to afford 
also an adequate reward for the services rendered. 
It is also laid down in the case of The Thomas 
Blyth (ubi sup.) that when the vessel of a salvor was 
injured or lost while engaged in a salvage service, 
the presumption was that the injury or loss was 
caused by the necessities of the service, and not 
by the default of the salvors; and that the burden 
ot proof lay upon the parties who alleged that the 
loss was caused by the salvors’ own acts. Adopting 
the principles thus laid down, and in the absence 
of any evidence that the damage to the Angéle 
was caused by negligence or default on the 
art of the master or crew of that vessel, their 
ordships are of opinion that the damages 
assessed by the registrar were rightly awarded 
against the appellants. That being so, the com- 
pensation to be given for salvage services, as 
distinguished from compensation for damage, 
ought to be calculated on a less liberal scale than 
if the sum given for salvage was intended to 
cover compensation for damage also. Their Lord- 
ships are of opinion that, considering the evi- 
dence and that the compensation for damage was 
dealt with separately, full justice would have 
been done by an award of less than 1000.. for 
salvage. But that is a question of amount only, 
and it is not the custom of the committee to 
vary the decision of a court below on a question 
of amount, merely because they are of opinion 
that if the case had come before them in the first 
instance they might have awarded a smaller sum. 
It has been laid down in The De Bay (ubi sup.) 
and other cases that they would only do so if the 
amount awarded appeared to them to be grossly 
in excess of what was right; which is not the 
case here. Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should be 
dismissed. The appellants must pay the respon- 
deni Reonts Appeal dismissed. 
Solicitors for the appellants, Thomas Cooper 
and Co. 
Solicitors for the respondents, Jull, Godfrey, 
and Danvers. 
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COURT OF APPEAL. 


April 16 and 17, 1901. 
(Before Ricsy, CoLLINS, and STIRLING, L.JJ.) 
Konic v. BRANDT. (a) 
APPEAL FROM THE CHANCERY DIVISION. 

Consignment of goods—Alleged specific appropria- 
tion—Claim for lien—Bills drawn against par- 
ticular shipments of goods—Contemporaneous 
letter of advice—Non-acceptance of bills— Pass- 
ing of property in goods. 

The defendants carried on business in London, and 
their practice was to sell in their own names 
goods shipped to them by P. and Co., who carried 
on business abroad. P.and Co. used to specify 
in advising drafts against what particular ship- 
ments the same were drawn, so as to enable the 
defendants to tell whether the particular ship- 
ments consigned to them did in fact cover the 
then outstanding drafts, but not to affect their 
right to treat all shipping documents as cover for 
the whole account between them and P. and Co. 

P. and Co. used likewise to draw upon the 
plaintifs, who also carried on business in 
London, against shipments of goods, bills which 
the plaintiffs accepted, P. and Co. afterwards 
forwarding to them, as security, before the bills 
reached maturity, bills drawn by P. and Co. on 
first-class firms (among them being the defen- 
dants), accompanied by the shipping documents 
of the goods shipped by them to such firms, and 
on such firms accepting the bills the plaintiffs 
would hand over to them the shipping documents 
which otherwise would have been retained. 

The defendants having received instructions from 
P. and Co, to sell certain goods at a specified 
price, entered into contracts for the sale thereof. 
Subsequently P. and Co. wrote to the defendants 
that they had drawn upon them against the 
goods, and the bills were specified. The bills 
were drawn to the order of the plaintiffs by P. 
and Co. wpon the defendants for various sums, 
and were together intended to provide for part 
of the credit or advances made by the plaintiffs 
to P. and Co. 

Bills of lading for the goods, indorsed in favour 
of the defendants, were afterwards forwarded 
to them by P. and Oo, The defendants took 
possession of the bills of lading, and applied 
them in satisfying, so far as they would go, the 
contracts into which they had entered; but, 
becoming doubtful as to the financial position of 
P. and Co.’s firm, they declined to accept the 
bills of exchange, and claimed to treat the pro- 
ceeds of sale of the goods as available for pay- 
ment of the general balance of account between 
themselves and P. and Co. 

Held (affirming the decision of Buckley, J.), that 
there was no specific appropriation of the goods 
in favour of the plaintiffs; that the defendants 
were not compellable to accept the bills ; and that 
nothing had been done to defeat the primary right 
of the defendants, in whose custody the goods 
were, to deal with them for their own purposes 
and irrespective of any rights of the plaintiffs. 
(a) Reported by E. A. SCRATCHLEY, Esq., Barrister-at-Law, 
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THIS was an appeal on the part of the plaintiffs, 
König Brothers, that the order made in this 
action by Buckley, J., and dated the 26th March 
1901 (refusing to make any order upon the 
plaintiffs’ motion except that the costs thereof 
should be costs in this action), might, except in 
regard to the direction as to costs, be reversed or 
varied; and that it might be ordered that the 
defendants William Brandt, Sons, and Co., their 
servants and agents, be restrained until the trial 
of this action or further order from parting or 
dealing with the proceeds of sale of 2250 bags of 
linseed and 2375 bags of linseed respectively 
shipped by the firm of William Paats, Roche, and 
Co., of Buenos Ayres, per the ship Minho, and 
1518 bags of linseed shipped by the same firm per 
the ship Virgen de Lourdes, the respective bills of 
lading for all which shipments were in the months 
of Jan. and Feb. 1901 sent to the defendants, or 
any part of such proceeds of sale, without pro- 
viding for the payment to the plaintiffs of all 
moneys owing to the plaintiffs in respect of the 
sum of 90002., part of the credits or advances to 
the amount of 12,5007. made by the plaintiffs to 
the firm of William Paats, Roche, and Co., such 
sum of 9000/. being the amount intended to 
be provided for by three bills of exchange, 
dated the 22nd Jan. 1901, drawn to the order of 
the plaintiffs by the said firm upon the defen- 
dants for the resp2ctive sums of 2500., 30001., 
and 35002., which bills the defendants refused to 
accept, 


The material facts of the case are fully stated 
in the judgment of Buckley, J., which was 
delivered on the 26th March 1901, as follows : 


Beocxitey, J.—In Aug. 1899 and onwards 
William Paats, Roche, and Co. were a firm of 
merchants carrying on business at Buenos Ayres. 
At the same time William Brandt, Sons, and Co. 
were a firm of merchants and foreign brokers 
carrying on business in the city of London. As 
between Paats and Co. and Brandt and Co. there 
was a course of dealing respecting which I will 
read from the affidavit of Augustus Philip 
Brandt. He says: “ At first the said William 
Paats, Roche, and Co. were in the habit of draw- 
ing from time to time drafts for large amounts 
which they advised to my said firm without 
specifying in the drafts the shipments or con- 
templated shipments in respect of which they 
were drawn, and though, as a rule, they remitted 
in due course bills of lading as cover for the 
drafts, my firm found that this course of business 
was inconvenient because it was impossible to 
tell readily whether the shipping documents 
which my said firm might have in hand or expect 
at any particular time were sufficient to cover the 
drafts drawn by the said William Paats, Roche, 
and Co., and whether, therefore, they might 
prudently accept the bills of the last-mentioned 
firm. Consequently the said William Paats, 
Roche, and Co. were requested by my said firm 
to specify and thereafter did specify in advising 
against what particular shipments or contem- 
plated shipments such drafts were drawn. The 
practice of specifying the shipments against 
which bills were drawn was adopted entirely for 
the protection and convenience of my said firm, 
and to enable them to tell whether the particular 
shipments consigned to them did in fact cover 
the then outstanding drafts, and to enable them 
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to exercise a discretion in accepting the drafts, 
and was not intended to and did not affect the 
right of my said firm to treat all shipping docu- 
ments as cover for the whole account between 
them and the said William Paats, Roche, and 
Co., or give any security to bill bolders upon the 
shipments. We were never under avy obligation 
to accept a draft, but always reserved the right 
to refuse if in our judgment the state of the 
general account between us and the said 
William Paats, Roche, and Co., the cover in 
hand or expected, and all the other circum- 
stances, justified us in so doing. All accounts 
between us and the said firm of William Paats, 
Roche, and Co. were made up with interest 
on both sides.” During the same time Konig 
Brothers were a firm carrying on business in 
the city of London, and, under a transaction 
which initiated with a letter of the 25th Aug. 
1897 written by König Brothers to Brandt and 
Co. as the representatives of Paats and Co., a 
course of business had been established between 
the parties. As to the course of business between 
them, I will read from the affidavit of Friedrich 
Adolph König. Hesays: ‘* Considerable business 
took place between Paats, Roche, and Co. and my 
said firm in accordance with those terms, the course 
of such business being for Paats, Roche, and Co. 
to draw upon my firm, against their shipments of 
goods, bills which we accepted, and for Paats, Roche, 
and Co. afterwards to forward to us as security, 
before the bills accepted by us reached maturity, 
bills drawn by them on first-class firms accom- 
panied (except in such instances as hereinafter 
mentioned) by the bills of lading and shipping 
documents of the goods shipped by them to such 
firms, and on such firms accepting the bills when 
presented by my firm for us to band over to such 
firms the bills of lading and shipping documents, 
and, in the event of any such firm declining to 
accept such bills, my firm would have retained the 
bills of lading and shipping documents and the 
goods to which they related as security for the 
bills so accepted by us. In some instances the 
bills of lading and shipping documents would be 
sent direct to the firms on whom Paats, Roche, 
and Co. had drawn in our favour, but in those 
cases the said documents and the goods to which 
they related were so sent as cover for the bills 
drawn in our favour, and in order that by means 
of the said documents and goods, or by means of 
the bills being accepted, our previous advances 
should be met. No objection was taken by us to 
this departure from the original terms, provided 
the bills in our favour were drawn on firms of 
whom we approved and were accepted by such 
firms. It is usual in dealings of a similar nature, 
where the parties are well known to each other, to 
send the shipping documents to the intended 
acceptors of the bills direct, it being a condition 
that they will accept the bills when presented. 
This course was always adopted by Messrs. Paats, 
Roche, and Co. when drawing on the defendants, 
who are a well-known firm of merchants.” Tbat 
being the course of dealing between those two 
firms of Brandt and Co. and Konig Brothers 
respectively, the transaction with which I have to 
deal is this: By a telegram of the 15th Oct. 1900, 
Paats and Co. instructed Brandt and Co. to sell 
for them 500 tons of linseed, and a contract was 
made accordingly. The grain was to follow. 
That transaction is known as “linseed business 


MARITIME LAW CASES. 


201 


Cr. or App. ] 


K6nie v. BRANDT. 


(Cr. or APP. 


No. 22,” and the contract is dated the 17th Oct. 
1900. On the 19th Oct. 1900, upon further 
instructions given by Paats and Co. to Brandt 
and Co. the latter sold for Paats and Co. 300 tons 
of linseed, and that is known as “ linseed business 
No. 23.” On the 30th Oct. 1900 Paats and Co. 
wrote to Konig Brothers: “ We have the honour 
to inform you that we have made free to value 
upon your esteemed firm against our shipments 
for account of third parties ”—then follow the 
descriptions of three bills, aggregating to 12,5002., 
at ninety days sight, ondon and Union Bank— 
“ which please protect on presentation to the debit 
of our account. The shipping documents which 
form the security for these drafts as cover will be 
forwarded to you as usual.” What next took 

lace was that on the 22nd Jan. 1901 Paats and 

o. drew upon Brandt and Oo. three bills for 
25001., 3000., and 35001. respectively, making a 
total of 90001. I will read one of those bills, 
which will be sufficient as they are all in similar 
form: “ Buenos Ayres, 22nd Jan. 1901. 25001. At 
ninety days sight of this our second of exchange 
(first and third of the same tenour and date 
unpaid) pay to the order of Messrs. Konig 
Brothers 25001. sterling. Value in account which 
place to account of against shipment of grain as 
advised per Citta de Milano.” On the same date 
Paats and Co. wrote to Brandt and Co.: “We 
confirm our respects of the 18th inst., and now 
beg to inform you that we have taken the liberty 
of drawing upon you against . - . and against 
linseed business No. 22, 55001., and against linseed 
business No. 23, 35001, as follows.” Then the 
letter gives the numbers of the bills and their 
amounts, and they are the same amounts as 
before mentioned—viz., 25001., 3000/., and 35001., 
making 90002. They conclude thus: “ Which 
drafts we recommend to your protection on 
presentation to our debit.” What took place, 
therefore, so far as that transaction is con- 
cerned, was this: Paats and Co. drew upon 
Brandt and Co. bills which refer to a certain 
cargo of grain by these words “ which place to 
account of against shipment of grain” and so 
on, and simultaneously wrote to Brandt and Co., 
saying: “Against linseed contract No. 22 and 
linseed contract No. 23 we have drawn these 
bills.’ Now, I pause there for the purpose of 
saying that, as I understand the decision in 
Brown, Shipley, and Co. v. Kough (52 L. T. 
Rep. 878; 5 Asp. Mar. Law Cas. 433; 29 Ch. Div. 
848), the effect of a bill in that form and of a 
letter of advice in that form is not to appropriate 
the goods contained in the shipment referred to 
in the bills to answer the bills; it is not a specific 
appropriation. On the 21st Jan. 1901 Paats and Co. 
wrote to König Brothers, and the letter to them was 
as follows: “ We confirm our respects of the 17th 
inst., and have the honour to hand you inclosed.” 
Then follows a list of bills, among which are the 
25001. and the 30007. and the 35007. on Brandt 
and Co. Then they go on to say: “ Which we 
request you to negotiate at best for our credit 
against our drafts of 12,5001.” On the 18th Feb. 
1901 Brandt and Co. received the letter of the 
22nd Jan. 1901 which I have read. Two days 
before that—zi.e., on the 16th Feb. 1901—Brandt 
and Co. heard of the death of William Paats, 
who was the senior member of the firm of Paats 
and Co.,and Brandt and Co. had reason to believe 
that the firm of Paats and Co. would request 
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a moratorium. On the 18th Feb. 1901 Brandt 
and Co. received from Paats and Co. a further 
letter, dated the 25th Jan. 1901, and that is one 
in which they wrote: “We beg to confirm our 
letter of the 22nd inst., and to hand you inclosed 
bills of lading and invoices for the following 
linseed contracts” — amongst which were the 
linseed business No. 23, 2250 bags—“ and request 
you to credit us for the following amounts.” In 
respect of that the sum is 18591. 10s. On the 25th 
Feb. 1901 Brandt and Co. received another letter, 
dated the Ist Feb. 1901, in which Paats and Co. say: 
“Please find herewith further bills of lading and 
invoices for the following linseed contracts No. 23, 
2375 bags, and we request you to credit us with 
the following amounts.” In respect of that the 
sum is 18717. 16s. 4d. The bills drawn on Brandt 
and Co. came forward; they were seut to Brandt 
and Co. for acceptance, and, under the circum- 
stances which I have mentioned, Brandt and Co. 
refuse to accept them. The bills of lading as 
they came forward were indorsed by Paats and 
Co.: ° Deliver to Messrs. William Brandt, Sons, 
and Co., or order. Paats, Roche, and Co.” That 
is the state of the facts. In that state of things 
König Brothers claim to be entitled as against 
the cargoes of linseed which I have referred to— 
or rather against the sums which are to be placed 
by way of credit against them, the linseed having 
been sold—to have a security. The question is 
whether they are entitled to such a security or 
not. First, I want to examine what was the 
position of matters as between Paats and Co. 
and Brandt and Co. It appears to me that in the 
course of business as between Paats and Co. and 
Brandt and Co., the latter had in the middle of 
Oct. 1900 sold linseed forward by the orders of 
Paats and Co., and, in order to complete all those 
contracts, Paats and Co. were bound to supply 
Brandt and Co. with linseed to comply with the 
orders for goods which they had sold. Paats and 
Co. did send shipping documents relating to 
linseed indorsed to Brandt and Co., or their 
order, and the same were sent to answer these 
particular contracts. What were Brandt and 
Co.’s rights in respect of them? According to 
the course of business as between Paats and Co. 
and Brandt and Co. as detailed in the affidavit 
which I have read, it seems to me that Brandt 
and Co. were entitled to take that linseed and to 
sell it, and to appropriate the proceeds of sale to 
the general account as between them and Paats 
and Co. But suppose that it were the fact that 
they were not entitled to do so unless they also 
accepted the bills, I have got to see then whether 
Paats and Co. were entitled to say to Brandt 
and Co.: “ We send you these goods to answer 
the sales which you have made under our order; 
but we send them on the condition that you shall 
not take the goods unless you accept these bills.” 
It appears to me that they could not do that. It 
seems to me that immediately Paats and Co. sent 
to Brandt and Co the bills of lading representing 
the goods indorsed to their order, the property 
passed to Brandt and Co., and that Brandt and 
Co. were entitled to take that property, and the 
proceeds of that property, and to deal with it 
according to the course of business as between 
them and Paats and Co. What is argued on 
the other hand is this: It is said that that is not 
so; thatthe goods were only sent with a condition 
that Brandt and Co. should accept the bills; 
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that Brandt and Co. did not accept them; and 
that, therefore, either the property did not 
pass or that, if it did pass, it revested in 
Paats and Co. Upon that I will only refer 
to what was said in the Court of Appeal in 
Ex parte Banner; Re Tappenbeck (34 L. T. 
Rep. 199; 2 Ch. Div. 278, at p. 289) by Mellish, 
L.J. Referring to Shepherd v Harrison (24 
L. T. Rep. 857; 1 Asp. Mar. Law Cas. 66; 
L. Rep. 5 E. & I. App. 116), he said, the bill having 
been sent to an agent: “Under these circum- 
stances it was held by the House of Lords that 
the consignee had no right to keep the bill of 
lading without accepting the bill of exchange. 
This case is no authority for holding that if the 
property in the goods had already passed, the 
property would revest on the bills of exchange 
being refused acceptance.” But suppose that I 
were wrong in respect of that, I want to go on to 
investigate next what were the rights as between 
Paats and Co. and König Brothers. Now, here I 
am assuming an hypothesis contrary to what I 
said just now, that, as between Paats and Co. and 
Brandt and Co., Paats and Co., by reason of 
Brandt and Co.’s refusing to accept the bills, had 
retaken the property and had the disposal of the 
goods. Suppose that that was so, what did they 
do? They wrote to König Brothers. The letter 
was that of the 30th Oct. 1900, saying that they 
had drawn upon Konig Brothers for such and 
such amounts, “ which please protect,’ and add- 
ing, “The shipping documents which form the 
security for these drafts as cover will be forwarded 
to you as usual.” That did not give any security, 
of course; it was a promise of something to be 
done in the future. In effect they say: “We 
have drawn upon you and we ask you to come 
under liability for our benefit, and we will here- 
after give you a security.” That will not give a 
security. Then on the 21st Jan. 1901 they write 
that they hand Kénig Brothers certain bills— 
those were bills in the form which I have read— 
and add, “which we request you to negotiate at 
best for our credit against our drafts of 12,5001.” 
Paats and Co. then sent to Konig Brothers the 
bitls in the form in which they were in Brown, 
Shipley, and Co. v. Kough (ubi sup.), which would 
show, of course, that a particular cargo was 
referred to in the bill. But otherwise there was 
no communication by Paats and Co. to Konig 
Brothers that the goods dealt with by such bills of 
lading, if there were any—and, of course, there 
would be in respect of those shipments—were to 
be security for them. It seems to me that the 
utmost that they did by the letter of the 21st 
Jan. 1901 was in effect to say: “ We give to you, 
König Brothers, such rights as arise from the 
fact that the bills on Brandt and Co. which we 
send you contain a reference to the cargo.” Does 
that give a security? It appears to me that it does 
not. If the proposition be right as laid down by 
Chitty, J., and, I think, again by the Court of 
Appeal, in Brown, Shipley, and Co. v. Kough (ubi 
sup.) be correct, it seems to me that that cannot 
beso. Chitty, J. says this (at p. 856 of 29 Ch. Div.): 
“T take it now to be settled law that a mere refer- 
ence on the face of the bill to a cargo, showing 
that the bill is drawn (to use a term in mercantile 
language) as against the cargo, does not create 
any charge in favour of the bill-holder as against 
the cargo or the proceeds of the cargo.” In the 
letter of the 21st Jan. 1901 that is the most that, 


it seems to me, König Brothers got. They 
got such benefit as would flow from the fact that 
the bills were drawn—according to mercantile 
language—as against the cargo. To show that 
that proposition is right, I will refer to what 
Mellish, L.J. laid down in Robey and Co's 
Perseverance Ironworks v. Ollier (27 L. T. 
Rep. 362; 1 Asp. Mar. Law Cas. 413; L. Rep. 
7 Ch. App. 695, at p. 699). There the Lord 
Justice says this: “The indorsement of a 
bill gives only a right to the bill, and I do not 
think that any mercantile man would suppose, 
because he saw in the bill the words ‘ which place 
to account cargo per A.,’ that he was to have a 
lien on the cargo. A mercantile man who is 
intended to have a lien on a cargo expects to have 
the bill of lading annexed; if there is no bill of 
lading annexed, he ouly expects to get the 
security of the bill itself.” It seems to me, there- 
fore, that all that König Brothers got from Paats 
and Co. was such right, if any, as arose from the 
fact that the deal was in the form in which, in point 
of fact, it was. That, it seems to me, is not an ap- 
propriation of the goods to answer the bill. But 
then the plaintiffs’ counsel disclaimed the notion 
of appropriation, and said that their case really 
rested upon equitable assignment. I do not see 
how equitable assignment is available at all. For 
the purpose of equitable assignment, it seems to 
me that you must get to this: that Paats and Co. 
having goods in the hands of Brandt and Co., 
which goods, or the proceeds of which goods, 
belonged to them, Paats and Co. say to Brandt 
and Oo.: “ Hand those goods or their proceeds to 
König Brothers, and tell König Brothers of 
that.” I do not see that the facts here come up 
to that. What Paats and Co. had said to Brandt 
and Co. was : “ Here are these goods deliverable to 
you to answer our sales.” And, according to the 
course of business as between Paats and Oo. and 
Brandt and Co., if Mr. Brandt’s affidavit is right, 
the proceeds would go to the general credit of the 
account as between the parties. It appears to me 
that Paats and Co. could not, and did not, assign 
in favour of König Brothers any right in respect 
of these goods. I must, therefore, make no order 
upon this motion except tuat the costs of the 
motion be costs in the action. 


From that decision the plaintiffs now appealed. 
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Riesy, L.J—I am of opinion that the judg- 
ment of the learned judge in the court below 
ought to be supported, and that the relief asked 
for by this appeal ought to be declined. I think 
that the learned judge in the court below was 
quite right in his Judgment upon the points that 
were there raised, and that that is sufficient. I 
therefore say that the decision found by the 
learned judge in the court below was right and 
ought to be affirmed, and I do not think it 
necessary to make any other obervations upon 
the points argued. The appeal will be dismissed 
with costs. 

Couttns, L.J.—I am of the same opinion. I 
agree with the decision of Buckley, J., and I 
agree with the grounds upon which he has arrived 
at it. The foundation of Mr. Terrell’s argument 
is double; he has two points. First of all he 
contends that by the general agreement between 
the plaintiffs, Konig Brothers, and William Paats, 
Roche, and Co., the foreign firm in Buenos Ayres, 
the plaintiffs became entitled to a specific assign- 
ment of the particular cargo upon which the lien 
is claimed in this case. The plaintiffs say that 
there was a general agreement which gave them 
an equitable right to each specific portion of cargo 
as and when it was the subject-matter of a bill 
of exchange drawn against it, and that, taking 
the antecedent agreement and the appropriation 
by the drawing of a particular bill of exchan 
against it, the conditions entitling them to their 
lien were fufilled. On that ground they say that 
they have a lien upon the proceeds of a particular 
cargo in this case. But, furthermore, they say 
that that lien overrides any claim of the defen- 
dants William Brandt, Sons, and Co. to hold that 
cargo in their own right. Buckley, J. has held 
first — I think that he held it as the second 
point, but it is one of the essential points—that 
no specific appropriation of this particular cargo 
in favour of the plaintiffs was made out; and, 
secondly, that nothing was done to defeat the 
primary right of the defendants, in whose custody 
it is, to deal with it for their own purposes and 
irrespective of any rights of the plaintiffs. Now, 
I will deal with the second point first. The 
defendants were the persons who acted as corre- 
spondents for the foreign firm of William Paats, 
Roche, and Co.. Their course of business was to 
sell in their own name, as principals, certain con- 
signments forwarded to them by the foreign firm 
abroad. They did in point of fact sell and 
become liable to the purchasers for the delivery 
of the particular consignment in question respect- 
ing which the point as to the right of lien in this 
case arises. Now, having sold that consignment, 
as far back, I think, as October of last year by a 
contract to arrive they were bound to the pur. 
chasers of that cargo to furnish the goods therein 
named as soon as they same forward. In that 
state of facts the foreign firm of William Paats, 
Roche, and Co. sent to the defendants a letter in 
which they make mention of certain drafts which 
they have drawn in favour of the plaintiffs, and 
invite the protection of the defendants to these 
drafts, amounting in all to a sum of something 
like 90001. By a letter dated a day or two after- 
wards, they forward bills of lading for one portion 
—that is, the portion in question in this case—of 
the consignments in respect of which they have 
by the letter I first referred to stated that they 
have drawn drafts in favour of the plaintiffs. T 


need only deal with the bill of lading embracing 
the particular consignment now in question. The 
bill of lading is forwarded fully indorsed in favour 
of the defendants, and it represents goods to the 
value of about 18007. Now, it is said by Mr. 
Terrell that the obligation to accept all these 
drafts to the extent of about 90001. was a con- 
dition precedent, as I understand him, to any 
right whatever on the part of the defendants to 
deal with this particular bill of lading indorsed 
to them and primå facie, therefore, conveying 
to them the unincumbered property in and the 
right to deal with those goods. That seems a 
very extraordinary and unreasonable contention 
on the face of it. But 1 do not say that it would 
be impossible for the parties to agree that such 
were their rights. We have, however, got to find 
out—and we have only got the materials of the 
affidavits and documents before us—whether 
business was keing done between the defendants 
in England and William Paats, Roche, and Co. 
out in Buenos Ayres on these terms. When you 
come to look at the defendant Augustus Philip 
Brandt’s affidavit which Buckley, J. has adopted, 
it seems to me, if we believe it, to negative any 
such possibility. When on an application of this 
kind we are not finally deciding upon the rights 
of the parties, it seems to me to be quite reason- 
able to accept the statement of Augustus Philip 
Brandt in this matter, especially where it coin- 
cides with the common-sense view, and what one 
would anticipate ought to be the course of dealing 
between the parties. Just look at the position of 
the defendants. They have sold by the direction 
of the foreign firm of William Paats, Roche, and 
Co. this particular consignment. They have 
made themselves responsible to the purchasers. 
Are we to assume that they have agreed that 
their right to deal with the bill of lading, repre- 
senting the parcel that they have sold in perform- 
ance of a contract for which they have become 
personally liable at the instance of the vendors, 
is to be fettered by an obligation to make them- 
selves personally liable by accepting bills to the 
extent of 9000/.P The contention, negatively 
put, as it was put by Mr. Parker, appears to me 
to be ridiculous. I cannot gather that out of the 
agreement between the parties; and, if I do not 
get it out of the agreement between the parties, I 
certainly do not get it as an inference of law from 
the method in which the bills of lading have 
been sent and the method in which the 
drafts which the defendants were invited to 
accept have been sent. We have not got here a 
case analogous to that of Shepherd v. Harrison 
(24 L. T. Rep. 857; 1 Asp. Mar. Law Cas. 66; 
L. Rep. 5 E. & I. App. 116) at all. Shepherd v. 
Harrison (ubi sup.) was a case between bayer and 
seller, and the seller sent to his own agent in 
England a bill of lading not indorsed over and in 
favour of the buyer, but indorsed generally. He 
sent it to his agent, and he sent along with ita 
draft for acceptance by the buyer. ‘The seller 
having so protected himself and retained the jus 
disponendi by keeping the bill of lading in this 
form in the hands of his agent, the agent then by 
a letter sent the bill of lading and the draft for 
acceptance to the buyer. It was held by the 
House of Lords that the effect of that transaction 
was that the property did not pass; that the 
action of the agent in sending the bill of lading 
indorsed generally with the draft for acceptunce, 
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made the acceptance of the draft a condition of 
the property passing to the buyer at all; and 
that therefore in that case the property did not 
pass. Here you have a case where it is essential 
to the original underlying obligation in the whole 
matter—that is, the obligation on the part of the 
defendants to deliver to the persons to whom 
they have contracted as principals to sell—that 
they should acquire the right to deal with the 
subject-matter of his contract (namely, linseed in 
this case) when it comes forward. A bill of 
lading, unfettered, passing the absolute property 
to them, is sent to the defendants, who have come 
under the obligation which I have named at the 
instance of the persons who send the bill of 
lading. You certainly cannot infer from that 
transaction that as a matter of law—apart from 
some general agreement which might or might not 
be found in other instances—that the right to deal 
with that bill of lading so sent is defeated 
because in another letter they have been apprised 
that drafts have been drawn in favour of the 
plaintiffs, embracing, among other things, the 
price of this particular consignment, or a sum in 
respect of this particular consignment. It seems to 
me that it certainly cannot arise as a matter of law. 
The conditions under which it arose in Shepherd v. 
Harrison (ubi sup.) do not arise here, and the 
surrounding circumstances negative any intention 
that it should arise. Having got that question of 
law, I loek to the actual statements of the defen- 
dants on the one hand and the plaintiffs on the 
other, and I find that the defendant Augustus Philip 
Brandt’s affidavit absolutely negatives any such 
arrangement. His affidavit is to the effect that 
the defendants had heen at one time in the habit 
of accepting drafts drawn by the foreign firm of 
William Paats, Roche, and Co. ; that they always 
had the right to consider whether any particular 
draft sent forward for their acceptance was one 
that in the state of dealing between them and 
William Paats, Roche, and Co. they would be 
justified in accepting; that that practice was 
afterwards at the defendants’ instance and for 
their convenience modified to a certain extent by 
intimation being given in the communications 
from the agents abroad in respect of what con- 
signments they wanted drafts accepted; but that 
the object of that was merely to apprise the defen- 
dants as to how they stood approximately when 
the question came before them as to whether they 
would or would not accept a particular draft; 
and that there was no obligation imposed on them 
to accept a particular draft in derogation of their 
general right of lien in their general account as 
between them and William Paats, Roche, and Co. 
That being so, the convenience of the defendants 
was considered and met by giving them better 
information, guiding them in the question whether 
they would or would not accept a particular draft. 
But it did not go further, and their contention 
and the assertion in the affidavit is that that was 
not meant in any way to modify, and did not 
modify, the defendants’ general right to assert 
their general lien. Well, in this particular case 
William Paats, Roche, and Co. have got into 
difficulties, and are largely indebted to the defen- 
dants, and the defendants claam—and Buckley, J. 
has accepted their contention—that their right to 
deal with the proceeds of these goods in relief of 
the indebtedness of William Paats, Roche, and 
Co. to them is unfettered by whatever has 


happened in the correspondence, whereby they 
have been invited to accept these drafts in favour 
of the plaintiffs. The defendants have refused 
to accept those drafts, and they claim to hold 
these goods unincumbered by any lien on the part 
of the plaintiffs. I quite agree with Buckley, J.’s 
view upon the matter. I think that he was 
absolutely right in holding that the defendants’ 
right is unfettered by anything that has happened 
between the plaintiffs and William Paats, Roche, 
and Co. 

Now I come to the other side of the question. 
Even assuming—as Buckley, J. does—for the 
purpose of the second branch of the argument, 
that I am wrong upon that first point (though 
upon this point perhaps it would be unneces- 
sary, feeling as strongly as I do on the 
first point, to give any opinion), nevertheless it 
does seern to me that Buckley, J. was right upon 
this point also. That is to say, I do not think 
that the facts here do amount to any specific 
appropriation of these goods in the defendants’ 
hands for the benefit of the plaintiffs, because 
when you come to look at the agreement under 
which the plaintiffs claim their right, what does 
it amount to? It is an agreement whereby the 
plaintiffs undertake undoubtedly to finance, and 
do finance, William Paats, Roche, and Co.; that 
is to say, they give their acceptances by means of 
which William Paats, Roche, and Co. are able to 
procure goods abroad which they afterwards ship 
to England. And in letters which have been 
read they undertake in order to give security for 
these drafts—these drafts, I think, are drawn at 
ninety days—that within forty-five days they will 
give good bills on other persons; and, further, 
that, as to some of them, if not as to all of them, 
and as to good trade bills I think, they will put 
the defendants in possession of documents—give 
them documentary bills. That is their under- 
taking. Butwhen William Paate, Roche, and Co. 
give the defendants the documents, the reason of 
their giving the documents with the bills is that 
they may be in a position to demand from the 
persons on whom those bills are drawn that they 
shall accept those bills. When, however, they 
have accepted the bills they part with the docu- 
ments. With regard to the documents, as Mr. 
Parker pointed out, it merely was putting a 
weapon in the hands of William Paats, Roche, 
and Co. to make it a certainty that they would 
be able to secure that which was to be their real 
protection—namely, bills drawn on good firms in 
England. Now, that practice was pursued for 
some time, and no doubt when they had the 
documents they had a lien upon the goods repre- 
sented by the documents. But after awhile that 
was found, for some reason or another—why, we 
do not know—to be inconvenient. It is sug- 
gested by Mr. Parker, and it seems the most 
reasonable explanation, that what they did want 
was the security of these good firms upon which 
the bills were drawn. That was their real 
security, and that they did not think it worth 
while to insist upon, having the intermediate lien 
upon the documents ancillary to and antecedent 
to their getting possession of the acceptances. 
But, anyhow, they ceased to insist, and, as they 
did not insist, they never got possession of the 
documents in this case. And they had ceased 
for some time apparently to demand or receive 
possession of documents. They waited in the 
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expectation, which appears to have been always 
realised, that they would get the acceptances, 
which was what they wanted as their security, on 
good firms. But not having got their documents, 
they certainly did not get the actual security of a 
lien. Now, how do they make out that they have 
nevertheless got a lien upon this particular consign- 
ment, in respect of which they never have had the 
documents? They had to get two things: they 
had to get an agreement that they were to have a 
lien upon this particular consignment, and they 
had to show that this particular consignment had 
been appropriated to that lien. The agreement 
was not merely a general agreement that con- 
signments should be appropriated, but they had 
to get the agreement which I have mentioned, 
and then they had to get this particular consign- 
ment earmarked as specifically appropriated. 
Suppose they get a general agreement, which is 
what Mr. Terrell relies upon, where do they get 
the specific appropriation under that agreement 
of this particular consignment? It seems to me 
that the only thing which they can rely upon as 
giving them a specific lien upon this particular 
cargo or portion of a cargo is the fact that it 
does appear that particular bills were drawn 
purporting to be drawn against this par- 
ticular cargo. It does appear in the corre- 
spondence between the defendants and William 
Paats, Roche, and Co. that the latter firm 
purport to draw bills against this particular 
consignment among others. But it has been 
held in the case of Brown, Shipley, and Co. v. 
Kough (52 L. T. Rep. 878; 5 Asp. Mar. Law Cas. 
483; 29 Ch. Div. 848) that the drawing of a bill 
purporting to be drawn against a particular cargo 
does not operate to give a lien to the holder of 
that bill on that cargo. It is not an assignment; 
it is not an appropriation. It seems to me that 
in this particular case Mr. Terrell is not able 
to show that there has been a specific gene 
tion of this particular cargo for the benefit of his 
clients. It seems to me, therefore, that Buckley, 
J. was right on both grounds, and that this appeal 
ought to be dismissed. 

STIRLING, L.J.—I come to the same conclusion. 
I desire to rest my judgment upon the first of the 
two grounds which have been dealt with by 
Collins, L.J.—namely, that it has not been made 
out that the defendants have not a right to deal 
with the goods and the proceeds of the goods in 
the way in which they intend to do I come to 
that conclusion partly upon the written docu- 
ments and partly upon the affidavits—in fact, 
upon the evidence which is now before the court. 
And in anything that I say I am directing myself 
to that evidence as it now exists; and 1 do not 
desire in any way to prejudice the disposal of the 
action when matters may be investigated which 
have not yet been brought before the sourt and 
which, no doubt, require and will have investiga- 
tion. Now, the position is this: William Paats, 
Roche, and Co. ure a mercantile firm carrying on 
business in Buenos Ayres. The defendants are 
correspondents of theirs in London, and the 
plaintiffs are also persons in London who have 
dealings with William Paats, Roche, and Co. In 
the month of October of last year the defendants 
received instructions by telegraph from William 
Paats, Roche, and Co. to sell 500 tons of linseed 
at a specified price. They tell us that on the 17th 
Oct. 1900 they entered into a contract for the 


sale of that amount of linseed accordingly, and 
this is the transaction referred to as “ linseed 
business No. 22.” Then on the 19th of the same 
month a further telegram was received by the 
defendants with reference to 300 tons of linseed. 
The defendants succeeded in selling that in the 
same way, and that is a transaction which is 
referred to as “linseed business No. 23.” In 
both cases, as I understand, the contracts entered 
into by the defendants were entered into with 
purchasers in their own names for the delivery of 
these quantities of linseed, amounting in one case 
to 500 tons and in the other to 300 tons. That 
being so, there was incumbent upon William 
Paats, Roche, and Co. the duty of forwarding to 
the defendants the proper amount of linseed to 
enable them to fulfil the contracts, and that 
began to be done in the month of January of the 
present year. On the 22nd Jan. 1901 William 
Paats, Roche, and Co. wrote to the defendants: 
“We confirm our respects of the 18th inst., and 
now beg to inform you that we have taken the 
liberty of drawing upon you against shipment of 
about 3000 tons wheat” — then they specify 
certain bills, amounting to 15,000/., which do not 
relate to the present transaction at ail. I merely 
refer to that to point out that they are stated to 
be against shipments of wheat by a particular 
steamer. Then the letter goes on: “ And against 
linseed business No. 22, 5500/1, and against 
linseed business No. 23, 35001., as follows”; and. 
then it specifies the bills—three bills in all. Then 
the letter goes on, “ which we recommend to your 
protection on presentation to our debit” These, 
therefore, purport to be drawn against the linseed 
contracts. Three days afterwards, on the 25th 
Jan., William Paats, Roche, and Co. wrote again 
to the defendants: “ We beg to confirm our letter 
of the 22nd inst., and to hand you inclosed bills 
of lading and invoices for the following linseed 
contracts ”—one of these is No. 23, 2250 bags—. 
“and request you to credit us with the followin 
amounts.” In respect of No. 23 is an amount o 
1859/7. 10s., which I understand to be the price of 
the linseed as appearing by the invoice which was 
inclosed. I need not pursue the transaction 
further. That will be enough to bring out the 
point which arises in the present case. Those 
letters of the 22nd Jan. and the 25th Jan. both 
arrived in London on the 18th Feb. In the 
meintime, on the 16th Feb., William Paats, who 
was the head of the firm in Buenos Ayres, had 
suddenly died, and the defendants had become 
aware of that, and had also been informed that 
there was some question as to the financial 
position of William Paat’s firm. The bills of 
lading were indorsed in favour of the defendants, 
and the defendants took possession of those bills 
of lading and applied them in satisfying, so far 
as they would go, the contracts of sale which 
they had entered into. They declined, however, 
to accept the bills for 90001. which had been 
forwarded to them by the letter of the 22nd 
Jan., and they claimed to treat the proceeds 
of sale of this linseed as available for the payment 
of the general balance of account between them- 
selves and William Paats, Roche, and Co. — 
The first question that we have got to decide is 
whether those claims are well founded. It has 
been strongly argued that this case very closely 
resembles, as in some of its teatures it does 
resemble, the case of Shepherd v. Harrison (ubi sup.) 
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in the House of Lords. In that case it was laid 
down that where a bill of exchange and a bill of 
lading come together, being sent by a vendor to a 
vendee, with a request that the vendee will accept 
the bill of exchange, the person who receives the 
letter and documents cannot avail himself of the 
bill of lading unless he accepts the bill of exchange. 
The general rule is stated very shortly by Sir 
George Mellish in the case which has been 
referred to of Ex parte Banner; Re Tappenbeck 
(34 L. T. Rep. 199; 2 Ch. Div. 278, at p. 289), and 
is this: “Every person who consigns goods to 
another has a right to give directions how the 
goods are to be disposed of, and a consignee to 
whom such directions are given must dispose of 
the goods in the way directed or else return 
them.” The directions which are given in respect 
of these goods are contained strictly in the letter 
of the 25th Jan. 1901. The letter with regard to 
the bill of exchange is dated a day or two before, 
but I lay no stress whatever on the fact that the 
letters are separate. The directions might, in my 
view, have been contained in one and the same 
letter. And the question which we have got to 
decide upon the construction of these documents, 
and having regard to the courseof business between 
the parties, is whether a condition was imposed 
on the defendants of accepting the bills of 
exchange before they availed themselves of any 
bill of lading of the linseed. Now, the funda- 
mental point to be remembered is this, to which 
I have already called attention: the defendants 
had already on behalf of William Paats, Roche, 
and Oo. entered into contracts for the sale of this 
very linseed in respect of which they were per- 
sonally liable, and they were entitled, as I have 
already said, to receive from William Paats, 
Roche, and Co. a sufficient supply of linseed to 
enable them to fulfil that contract. No doubt 
they were, to a certain extent, in the hands of 
William Paats, Roche, and Co., and that firm, 
forwarding to them a bill of lading of linseed of 
which they estimated the value was 18591. 10s. 
might nevertheless attach to that, if they saw fit, 
a condition that the person to whom it was sent 
should not avail himself of it unless he saw fit to 
accept bills of exchange to the amount of 90007. 
It is quite possible, abstractly considered, that 
such a condition might be imposed, and, if it is 
imposed in express terms, then the rule which is 
stated by Sir George Mellish in Ex parte Banner ; 
Re Tappenbeck (ubi sup.) applies. But that is 
not a natural state of things, and the court 
will not construe a correspondence between 
merchants in such a way as to throw such 
a responsibility upon the receiver of such 
documents unless it is clear beyond doubt 
that such is the meaning of the transaction. 
Now what do we find here? Let me look, first, at 
the letter of the 25th Jan. 1901: “ We hand you 
inclosed bills of lading for the following linseed 
contracts,” and so on, “and request you to 
credit us with the following amounts.” That 
refers, first of all, to linseed contracts—contracts 
in respect of which the defendants had made 
themselves liable. They send the bills of lading 
which are to be applied to those contracts, and a 
bill of lading for a particular quantity of linseed 
which is to be applied to contract No. 23. The 
meaning of that direction I take to be, “Take 
the linseed which is represented by the bill of 
lading in question, and apply that in fulfilment of 


your duty toward the purchasers under No. 23 
contract.” Then what is to be done? They are 
to “credit us with the following amounts,” and 
then comes the amount of the price appearing 
by the invoice. The effect of the direction is 
this: “In the account relating to that contract 
you are to credit us with that amount.” What is 
to be done with the bills of exchange? They 
say that against the linseed contract No. 22, 
55001., and against the linseed contract No. 23, 
35001., are drawn, “ which drafts we recommend to 
your protection on presentation to our debit.” 
That was an invitation, no doubt, to accept those 
bills of exchange, and, if that was done, the defen- 
dants were authorised to debit those against the 
respective linseed contracts. Now that seems to 
me perfectly intelligible. It does not involve, as 
it seems to me, necessarily the imposition on the 
defendants of a condition to accept bills to the 
amount of 90001. before they touch any linseed 
which is to be applied in fulfilment of contracts 
which have already been entered into. And, when 
we look at the surrounding circumstances, that 
seems to me to be quite clear, because one of the 
defendants, Mr. Augustus Philip Brandt, who has 
made an affidavit on behalf of the defendants, 
tells us this: [His Lordship read an extract from 
that affidavit as set forth in the judgment of 
Buckley, J., and continued:] Now, if that bea 
true account of tie course of business between 
William Paats, Roche, and Co, and the defen- 
dants, it seems to me that this letter of the 22nd 
Jan. ought not to be treated as imposing upon 
the defendants an obligation to accept these bills 
before they can take advantage of the bills of 
lading which were forwarded. Mr. Augustus 
Philip Brandt also swears that he had no notice 
of any of the relations between the plaintiffs and 
William Paats, Roche, and Co. Under these 
circumstances it seems to me that the result at 
which Buckley, J. arrived was perfectly correct, 
and that this appeal must be dismissed. At 
present I say nothing on the second point which 
was argued by Mr. Terrell, as to the effect of the 
contract which was entered into between the 
plaintiffs and William Paats, Roche, and Oo. 
‘Whatever it may be, it dces not seem to me that 
that affects the present stage of the case between 
the plaintiffs and the defendants. 


Appeal dismissed, 
Solicitors for the appellants, Druces and Attlee. 


Solicitors for the respondents, Hollams, Sons, 
Coward, and Hawksley. 


May 22 and 23, 1901. 


(Before Lord ALVERSTONE, C.J., Smitu, M.R., 
and Romer, L.J ) 
THE HEATHER BELL. (a) 

Mortgage—Charter for use of ship by mortgagor— 
Wrongful seizure by mortgagee—Merchant Ship- 
ping Act 1894 (57 & 58 Vict. c. 60), s. 34. 

Where the mortgagor of a vessel entered into a 
charter or agreement for the use of the vessel 
with a third party (the plaintif) whereby the 
plaintiff was to have possession of the ship for 
about siz weeks, and was to run her on specified 
voyages between places in the United Kingdom 


{a) Reported by BUTLER ASPINALL, Esq., K.C., and SUTTON 
Trumis, Esq., Barrirter-at-Law. 
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and was to finance the vessel, being granted the 
highest charge and lien on the vessel the mort- 
gagor could grant to secure any sums he might 
so disburse : 

Held, that such a charter or agreement did not 
impair the value of the mortgagee’s security, 
and that the latter was liable in damages to the 


plaintif, the charterer, for taking possession of 


the vessel under his mortgage after default had 
been made by the mortgagor. 

Where a mortgagee wrongly took possession of the 
mortgaged ship as against the charterer, and 
paid wages then due to the crew from the char- 
terer, it was held that, in the circumstances, the 
charterer was liable to the mortgagee for the 
wages so paid. 

Judgment of Sir F. Jeune, P. affirmed. 


THIS was an appeal and a cross appeal from a 
judgment of Sir Francis Jeune, President, in 
favour of the plaintiff on the claim, and the 
defendant on the counter-claim. 

The case is reported in the court below (ante, 

. 192). 
$ The material facts were shortly as follows :— 

On the 4th July 1900 the defendant William 
Ward sold the steamship Heather Bell to the 
South Coast and Continental Service Limited for 
the sum of 25007. Of this sum 625/. was paid in 
cash, and three bills for 625/. each at two, four, 
and six months respectively were given for the 
balance. To further secure the payment of the 
sums due upon the bills the purchasers mortgaged 
the Heather Bell to the defendant. 

The plaintiff William Horton was the owner of 
the Rhos Abbey Hotel and of the pier at Rhos, 
Colwyn Bay, North Wales. In order to secure a 
service of passenger vessels between Liverpool 
and Rhos during the summer months he entered 
into an agreement on the 29th Aug. notice of 
which was given to the defendant, with the South 
Coast and Continental Service Limited. Previous 
to this the plaintiff had to some extent financed 
the Heather Bell. 


The material parts of the agreement of the 
29th Aug. were as follows: 

Memorandum whereby the South Coast and Conti- 
nental Service Limited, the owners of the Heather Bell, 
agree to charter her to William Horton, of Bryn Dinarth, 
Colwyn Bay, from the 29th Ang. until the 15th Oct. 
1900 on the following terms: (1) The boat shall be 
delivered to William Horton, at Liverpool, forthwith as 
she now is . . . The vessel shall be used for 
passenger and merchandise traftic between Liverpool, 
Rhos-on-Sea, Llandudno, Menai Straits, Colwyn Bay, 
and Rhyl, and not otherwise without the consent in 
writing of the owners. (2) It is admitted that at the 
present time part of the machinery of the boat is held 
as a lien for the repairs thereto; and it has been agreed 
that the said William Horton will advance such amount 
as may be necessary to liberate such machinery, and 
shall add same to what is already due to him thereon. 
(3) The owners also admit that William Horton has 


advanced certain other sums in connection with the boat, . 


for which sums it is agreed that the said W. Horton 
shall have a charge and lien on the boat, ranking in 
the highest position the owners are able to fix the same, 
having regard to existing circumstances. (4) The said 
W. Horton is hereby anthorised to sell such of the 
effects on board the boat as may not be requisite or 
necessary for the use of the boat and the service afore- 
said, but shall bring the proceeds into the accounts 
hereinafter mentioned. (5) The said W. Horton shall 
be in no way responsible for any repairs which 
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may be from time to time necessary or desirable, but 
any repairs he thinks fit to execute shall be added to his 
charge and lien. (7) The charterer shall keep true and 
exact account of all receipts and of all pay- 
ments and expenses of the service. The before-men- 
tioned expenses shall be paid out of the before-mentioned 
receipts and accounts shall be made up weekly. 
(8) The profits of the venture (if any) shall belong to and 
be divided into equal shares and proportiona between tha 
owners and the charterers at the expiration of the 
charter. (10) In case the mortgagees of the said vessel 
shall exercise their rights (if any), and thereby the 
charter hereby granted shall be affected, the owners shall 
not be responsible to the charterers in damages or other- 
wise in respect thereof. 

In pursuance of this agreement the Heather 
Bell made daily trips between Liverpool, Llan- 
dudno, and Rhos until the 4th Sept., when she 
was taken in execution by the sheriff under a 
judgment which had been obtained against her 
owners. 

On the 8th Sept. the sheriff withdrew from 
possession, but on the same day the Heather Bell 
was seized by the defendant under his mortgage, 
as the bill for 625l., which fell due on the 4th Sept., 
had been dishonoured by the South Coast and 
Continental Service Limited. 

The plaintiff then brought an action against 
the mortgagee to recover damages alleged to 
have been sustained by him owing to the with- 
drawal of the Heather Bell from the service in 
which she had been engaged. 

The defendant denied liability and also counter- 
claimed for wages paid to the master and crew 
when he took possession. These wages had 
become due before the defendant took posses- 
sion. 

By the Merchant Shipping Act 1894 (57 & 58 
Vict. c. 60) : 

Sect. 34. Except so far as may be necessary for 
making a mortgaged ship or share available as a 
secarity for the mortgage debt, the mortgagee shall not 
by reason of the mortgage be deemed the owner of the 
ship or share, nor shall the mortgagor be deemed to have 
ceased to be the owner thereof. 

Sir Francis Jeune gave judgment for the plain- 
tiff on the claim and the defendant on the counter- 
claim. 

The defendant and the plaintiff appealed. 


i Robson, K.C. and Ernest Pollock for the appel- 
ant. 


Carver, K.C. (Leslie Scott with him) for the 
respondent. 
The following authorities were cited : 


Cory v. Stewart, 2 Times Rep. 508 ; 

Collins v. Lamport, 11 L. T. Rep. 497; 2 Mar. Law 
Cas. O. S. 153 ; 

Keith v. Burrows, 37 L. T. Rep. 291; 3 Asp. Mar. 
Law Cas. 481; 2 App. Cas. 636; 

Brown v. Tanner, 18 L. T. Rep. 624; 3 Mar. Law 
Cas. O. S. 94; L. Rep. 3 Ch. 597; 

The Celtic King, 70 L. T. Rep. 562; 7 Asp. Mar. 
Law Cas. 440; (1894) P. 175; 

Laming v. Seater, 16 Ct. Sess. Cas. 4th series, 828 ; 

Johnson v. Royal Mail Steam Packet Company, 17 
L. T. Rep. 445; 3 Mar. Law Cas. O. S. 21; L. Rep. 
3C. P. 38; 

The Ripon City, 78 L. T. Rep. 296; 8 Asp. Mar. 
Law Cas. 391 ; (1898) P. 78; 

The Orchis, 62 L. T. Rep. 407; 6 Asp. Mar. Law 
Cas. 501; 15 P. Div. 38; 

The Merchant Shipping Act 1894 (57 & 58 Vict. 
c. 60), s. 34. 
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The court dismissed the appeal and the cross- 
appeal. 

Lord ALVERSTONE, C.J.—I propose to deal 
with the cross-appeal first. The defendant, being 
the mortgagee of the vessel, took possession, as 
he was entitled to do, but subject to an agreement 
which, as we have already intimated, we think he 
was not properly entitled to set aside. There- 
fore he wrongfully took possession. If that 
was ail that had happened and he had thought 
fit to pay the wages due, I think it would 
be very difficult to hold that there was an 
implied request. I express no opinion with 
regard to the second ground upon which the 
learned judge has decided in favour of the defen- 
dant. But after the seizure of the vessel the 
parties negotiated, and while that was going on 
the defendant says: “ Wages are still going on; 
had we not better pay the crew off?” On two 
occasions he asked that and got no reply, and 
came to the conclusion that there was an implied 
request. We think it was quite open for him to 
come to that conclusion, and that therefore on 
that ground the counter-claim was right and the 
counter appeal must be dismissed. With regard 
to the costs, we think the order of the President, 
giving the plaintiff the costs, ought to stand, and 
the costs of the reference will be reserved. Now 
comes the main appeal of Mr. Robson and Mr. 
Pollock, which is that the mortgagee has a right 
to say that an agreement entered into on the 
29th Aug. between the mortgagor and the plain- 
tiff was invalid as against him. The purchase 
money, or an instalment of it, became due on the 
7th Sept., and there is some evidence that the 
plaintif? suspected that under some circumstances 
that instalment would not be paid, and that the 
mortgagee might enforce his rights, but of course 
it does not fullow that the mortgagee would take 
possession. We have to consider what are the 
rights of a mortgagor who is in possession of a 
ship, and the rights of the mortgagee depending 
upon the mortgage. I may say that I think no 
fraud was imputed or could be imputed on the 
evidence against Mr. Horton, who, as we are told, 
is a solicitor and a gentleman interested in 
developing his estate at Rhos, by running 
steamers to bring traffic and tourists from Liver- 
pool during the summer months. In the first 
place, the position of mortgagee and mortgagor is 
defined by statute. Sect. 34 of the present Act, 
which is in all respects the same as the section 
referred to in Collins v. Lamport (ubi sup.), pro- 
vides that except in so far as may be necessary 
for making such ship or share available as a 
security for the mortgage debt a mortgagee shall 
not by reason of his mortgage be deemed to be 
the owner of a ship or any share therein, nor 
shall the mortgagor be deemed to have ceased to 
be the owner thereof. Now, of course, it is obvious 
that if the owner remains in possession he may 
enter into contracts in dealing with the ship. 
When that question came before Lord Westbury 
in Collins v. Lamport (ubi sup.), the only test 
which he laid down in the several passages which 
I read from the judgment, and which 1 will not 
read again, is whether the dealings will materially 
impair the security of the mortgagee. If not, 
then they are to stand. When that test was dis- 
cussed in the House of Lords in Keith v. Burrows 
{ubi sup.), Lord Cairns used language in which I 
do not think he meant to go further, but which 


puts it in a somewhat different way. He says: 
“The mortgagee of a ship does not, ordinarily 
speaking, or by a mortgage such as existed in the 
present case, obtain any transfer by way of con- 
tract or assignment of the freight, nor does the 
mortgagor of a ship undertake to employ the ship 
in any particular way, or indeed to employ the 
ship so as to earn freight at all. The mortgagor 
of a ship may allow the ship to lie tranquil in 
dock, or he may employ it in any part of the 
world, not in earning freight, but for the purpose 
of bringing home goods of his own or for his own 
benefit.” And later on, having referred to the 
incidents of contract, he says: “ All those acts 
would be the ordinary incidents of the ownership 
of the mortgagor who remains the dominus of the 
ship with regard to everything connected with its 
employment until the moment arrives when the 
mortgagee takes possession” Now, the real 
question is, Was this contract of the 29ch Aug. 
one which would impair the sufficiency of the 
security, or, to adopt the other phrase, impair the 
security? At first I confess I did not like the 
look of the transaction, and thought it required 
investigation. Now that I have heard all the 
evidence it amounts to this: No fraud im- 
puted, no improper agreement, and the Sims’ 
contract not having apparently provided a 

ofit, and he not being able to pay the 

0l. which he was to pay, Mr. Horton on 
the 29th Aug. said, “I will run the boat for half 
profits till the 15th Oct. if you will let me have 
it on those terms.” I am not prepared to say, 
the boat being worth 25001. odd and being insured 
for 15001. odd, that the agreement to run her on 
half profits must impair or does impair the 
security. It does take the boat for a period of 
six weeks out of the power to earn freight, unless 
that freight is produced by the profits, but I 
cannot say that under the circumstances there 
might not be an honest apprehension, or expecta- 
tion rather, that there would be profits. There- 
fore to undertake to run the boat at half profits 
seems to me not to be terms which either the 
mortgayor or the charterer might consider would 
do any wrong to the rights of the mortgagee. 
Several other clauses of the charter-party have 
been referred to, but I need not go through them. 
If under clause 4 the charterer or the mortgagor 
were attempting to sell part of the equipment of 
the ship, as at present advised I do not think 
they have any right to do it, but Mr. Robson has 
asked us to say that because those words are used 
in the agreement it must impair the security. I 
cannot say that the existence of that clause, 
though it might impair the rights of the parties 
if a sale of the equipment of the ship had been 
attempted, makes the charter-party such that it 
is vot binding upon the mortgagee. Then, again, 
certain expenses are to be paid out of the receipts. 
It may be a perfectly proper arrangement under 
the charter-party, although, if under that Mr. 
Horton seeks to set off something else, when 
taking those accounts the question would have to 
arise whether the security was impaired. Then 
the only other point is that the ship is not 
insured. I quite agree that the mortgagee has a 
right to prevent the vessel being run unless she is 
properly protected against perils of the sea, but 
it cannot be contended that if a charter-party is 
otherwise binding on the mortgagee, the fact 
that he could have restrained her from running 
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until properly insured would justify him in setting 
aside the charter-party. Therefore, having 
regard to the judgments of Lord Westbury, and 
in the case in the House of Lords, I cannot find 
that this agreement was one to impair the security 
of Mr. Ward, and therefore, being entered into by 
the mortgagor under his powers as owner, as con- 
templated in the section of the Merchant Shipping 
Act, it is binding on the mortgagee. He is 
entitled to take the benefit of it, but he is not 
entitled to treat it as of no effect. 


Smiru, M.R. and Romer, L.J. concurred. 
Appeal and cross appeal dismissed. 


Solicitors for the appellants, H. Forshaw and 
Hawkins, Liverpool. 

Solicitors for the respondents, Whitley and Co., 
Liverpool. 


April 17 and May 3, 1901. 


(Before SmirH, M.R., WILLIAMS and 
Romer, L.JJ.) 


NickoLL AND KNIGHT v. ASHTON, EDRIDGE, 
AND Co. (a) 


APPEAL FROM THE QUEEN’S BENCH DIVISION. 


Contract—Impossibility of performance—Implied 
condition—Agreement for shipment of goods by 
specified ship at specified time—Stranding of 
ship by perils of the sea. 

The defendants contracted to sell to the plaintiffs 
a cargo of cotton seed to be shipped by the 
steamship Orlando at Alexandria in Jan. 
1900, for carriage to the United Kingdom, and 
by a clause in the contract it was agreed that 
in case of prohibition of export, blockade, or 
hostilities, preventing shipment, the contract 
or any unfulfilled part thereof was to be 
cancelled. 

After the making of the contract, but before 
Jan. 1900, the steamship Orlando was stranded 
through perils of the sea, and was so damaged 
thereby that it was impossible for her to arrive 
at Alexandria in Jan. 1900. 

Held, by Smith, M.R., and Romer, L.J., Williams, 
LJ. dissenting (affirming the judgment of 
Mathew, J.), that the contract was subject to an 
implied condition that the parties should be 
excused if before breach performance became 
impossible bu reason of the steamship Orlando 
ceasing to exist as a cargo-carrying ship without 
the defendants’ default. 


THIS was an appeal by the plaintiffs from the 
judgment of Mathew, J., at the trial of the action 
without a jury. 

The action was brought to recover damages for 
breach of a contract to ship a cargo of Egyptian 
cotton seed. 


The contract was dated the 24th Nov. 1899, and 
the material parts were as follows : 


Sold this day to Messrs. Nickoll and Knight, the 
following Egyptian cotton seed, namely, a cargo to 
consist of from 1600 tons to 1900 tons, to be shipped 
at Alexandria, and (or) Port Said, and (or) Ismalig, 
during the month of Jan. 1900, per steamship Orlando, 
at 6l. 3s. 9d. per ton the vessel to go to any 
safe floating port in the United Kingdom. . . . 

Clause 5. In case of prohibition of export, blockade, 
or hostilities, preventing shipment, this contract or any 
unfulfilled part thereof is to be cancelled. 


(a) Reported by E. MANLEY SMITH, Esq., Barrister-at-Law. 
Vor. IX.. N.S. 
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After this contract had been made the steamship 
Orlando, being then in the Baltic, was stranded by 
perils of the sea. 

On the 20th Dec. the charterers gave notice to 
the plaintiffs of the fact that the ship was so 
badly damaged that it would be impossible for her 
to load before March. 

On the 28th Dec. the defendants wrote to the 
plaintiffs that as the performance of the contract 
of the 24th Nov. was rendered impossible, they 
considered the contract as cancelled. 

The plaintiffs in the following February com- 
menced the present action for damages for breach 
of contract, and claimed the difference between 
the agreed price 6l. 3s. 9d. per ton and 71. 13s. 9d. 
per ton, which was the market price on the 31st 
Jan. 1900. 

At the trial of the action before Mathew, J. 
without a jury, ihe learned judge held that the 
contract of the 24th Nov. was subject to an 
implied condition that the performance of it was 
to be subject to the continued existence of the 
ship, and her fitness to take cargo, so that the 
performance was excused by its becoming im- 
possible through loss or damage of the ship by 
sea peril; and he therefore gave judgment for 
the defendants. 

The case is reported 82 L. T. Rep. 761; 9 Asp. 
Mar. Law Cas. 94; (1900) 2 Q. B. 298. 

The plaintiffs appealed. 


April 17.—Joseph Walton, K.C. (Hollams with 
him) for the plaintiffs.—There is no such implied 
condition in this contract as was held by 
Mathew, J. The contract is an absolute one— 
viz., to ship the cargo at a certain time by a 
certain ship at a certain place. As far as the 
express terms of the contract go, the agreement 
is an absolute one. The ship has not arrived at 
the agreed port by the agreed time, and there is 
therefore a breach of the contract, for which the 
plaintiffs are entitled to recover : 

Shubrick v. Salmond, 3 Burr. 1637. 


The question here is really one of delay. The 
ship did not arrive at the agreed time, and whether 
the delay be caused by default of the defendants, 
or adverse winds, or any other cause, is imma- 
terial. There is no question here of the existence 
of the ship,and the case upon which the defendants 
rely (Taylor v. Caldwell, 8 L. T. Rep. 356; 3B. & S. 
826) does not apply here. Neither is it a case 
where the ship is one over which the defendants 
had no control, as if the agreement had been to 
ship by a certain vessel of the P. and O. Com- 
pany. In such a case as that, a condition would 
probably be implied that if the ship did not 
arrive the performance of the contract would 
be excused. There is in the agreement a clause 
providing for the cancellation of it in certain 
circumstances, and the omission in that clause 
of any mention of stranding shows that such 
an incident as that was not intended to be 
considered as excusing performance. He cited 
also on this point: 

Hills v. Sughrue, 15 M. & W. 258 ; 

Ashmore and Son v. Cox and Co. (1899) 1 Q. B. 

436. 

Bray, K.C. (Edward Bray with him) for the 
defendants.—The principle applicable to this case 
is that which was laid down by Blackburn, J. in 
Taylor v. Caldwell (ubi sup.), thus: “The prin- 
ciple seems to us to be that, in contracts in which 
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the performance depends on the continued exist- 
ence of a given person or thing, a condition is 
implied that the impossibility of perfurmance 
arising from the perishing of the person or thing 
shall excuse the performance.” And again he 
says that “in the absence of any warranty that 
the thing shall exist, the contract is not to be con- 
strued as a positive contract, but as subject to an 
implied condition that the parties shall be excused 
in case, before breach, performance becomes im- 
possible from the perishing of the thing without 
default of the contractor.” The principle there 
Jaid down has been approved : 


Robinson v. Davison, 24 L. T. Rep. 755; L. Rep. 6 
Ex. 269; 

Howell v. Coupland, 30 L. T. Rep. 677; L. Rep. 9 
Q. B. 462; 33 L. T. Rep. 832; 1 Q. B. Div. 258. 


Here the steamship Orlando was the certum corpus, 
on whose continued existence as a cargo-carrying 
vessel the whole contract depends, and her 
stranding was caused by no default of the defen- 
dants. Though the ship did not actually cease 
to exist, yet her injuries were so great that, as far 
as the performance of this contract is concerned, 
she may be treated as non-existent. The fact that, 
this contract depends on the existence of the 
steamship Orlando differentiates it from the case 
cited by the plaintiffs of Ashmore and Son v. Cox 
and Co. (ubt sup.) No definite ship was there 
named, the shipment was to be merely “ by sailor 
or sailors,” so that the impossibility of perform- 
ance in that case was only an impossibility from 
a mercantile point of view. There was no certum 
corpus as there is in the present case. As to the 
argument founded on clause 5 of the contract, the 
matters there mentioned are simply things which 
might prevent the loading of the Orlando, suppos- 
ing she had arrived at Alexandria. They belong to 
a different class of things from conditions having 
reference to the existence of the ship itself. The 
application of tke principle laid down in Taylor v. 
Caldwell (ubi sup.) is so general that there is no 
reason in saying that the mention of the things 
named in clause 5 implies that the principle of 
Taylor v. Caldwell (ubi sup.) is to be excluded in 
construing this contract. He referred also to 


Johnson v. Macdonald, 9 M. & W. 600. 


Joseph Walton, K.C. replied—The principle 
laid down in Taylor v. Caldwell (ubi sup.) applies 
only to cases of a certain person or thing ceasing 
to exist. If the court should dismiss this appeal, 
and hold that Taylor v. Caldwell applies to a case 
of mere delay, that will be a great extension of 
the principle laid down by Blackburn, J. 


Cur. adv. vult. 


May 3.—Smitu, M.R. read the following judg- 
ment:—This is an action for damages by the 
buyers of a cargo of Egyptian cotton seed against 
the sellers for not shipping the same pursuant to 
a contract dated the 24th Oct. 1899, and the 
question is whether upon its true construction the 
contract is a positive and absolute contract to 
ship the seed, or a contract subject to any, and 
what, implied condition. The contract upon 
which the question arises, so far as material, is as 
follows: “Sold this day to Messrs. Nickoll and 
Knight, the following Egyptian cotton seed— 
namely, a cargo to consist of from 1600 tons to 1900 
tons, to be shipped by the steamship Orlando at 
Alexandria during the month of Jan. 


1900. (Signed) Ashton and Co.” Clause 5 is as 
follows: “In case of prohibition of export, block- 
ade, or hostilities preventing the shipment, the 
contract or any unfulfilled part thereof is to be 
cancelled.” It is perfectly plain upon the face of 
the signed contract that the parties deliberately 
agreed that the shipment of the seed should not 
be in any ship or ships, but in one particular 
named ship, for the words in print “ ship or ships ” 
are obliterated, and the words “ per steamship Or- 
lando” are inserted in writing in their place; and 
it is equally plain that the contract could only be 
performed by the defendants shipping the seed 
contracted for in the steamship Orlando during the 
month of Jan. 1900, and in no other ship. Now, 
is a contract such as this a positive and absolute 
contract by the shipper to ship on board the 
named ship the contracted cargo, or is it a con- 
tract subject to any, and what, implied condition? 
I find in the judgment of Blackburn, J., deliver- 
ing the unanimous judgment of the Court of 
Queen’s Bench in the year 1863 in Taylor v. Cald- 
well (ubi sup.), which case has been followed and 
applied in the Exchequer Chamber in Appleby v. 
Myers (16 L. T. Rep. 669; L. Rep. 2 C. P. 651), 
and in the Court of Exchequer in Robinson v. 
Davison (ubi sup.), and in the Queen’s Bench and 
Court of Appeal in Howell v. Coupland (ubi sup.), 
that a rule as to the construction of certain con- 
tracts has been laid down, which rule is as 
follows : “ Where from the nature of the contract 
it appears that the parties must from the begin- 
ning have known that it could not be fulfilled 
unless, when the time for the fulfilment of the 
contract arrived, some particular specified thing 
continued to exist, so that, when entering into the 
contract, they must have contemplated such con- 
tinuing existence as the foundation of what was 
to be done, there, in the absence of any express or 
implied warranty that the thing shall exist, the 
contract is not to be construed as a positive 
contract, but as subject to an implied condition 
that the parties shall be excused in case, before 
breach, performance becomes impossible from the 
perishing of the thing without default of the 
contractor.” In my judgment the contract in the 
present case falls directly within this rule, for, 
from the beginning, the parties must have known 
that the performance of the contract would become 
impossible unless the particular thing specified 
—that is, the steamship Orlando—continued to 
exist as a cargo-carrying ship down to and during 
the month of Jan. 1900; and I have no doubt 
that the true construction of the contract is that 
it is not a positive and absolute contract as con- 
tended for by the plaintiffs, but is a contract 
subject to the condition that the parties shall be 
excused if, before breach, performance becomes 
impossible by reason of the particular specified 
thing—that is, the steamship Orlando—ceasing to 
exist as a cargo-carrying ship without the defen- 
dants’ default. 

But it is argued that, although there may be 
this implied condition, it only applies if the 
particular thing actually perishes; for instance, 
it is suggested that if the roof of the music- 
ball in Taylor v. Caldwell (ubi sup.) had alone 
been destreyed and the hall itself not burnt to the 
ground, the judgment in that case would not have 
been given, even although with the roof off the 
hall could not have been used for the purpose for 
which it was let, and it is said that, as the steam- 
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ship Orlando did not actually perish, this case is 
not within the implied condition. I do not agree. 
In my judgment, if the ship ceased to exist asa 
cargo-carrying ship when the time for the per- 
formance of the contract arrived, so that it could 
not be used to ship the cargo in, the implied con- 
dition would attach. If the steamship had gone to 
the bottom before the month of January 1900, and 
remained there during that month, so as to be 
wholly unable to take in a cargo, would not the 
ship have ceased to exist, whereby the performance 
of the contract became impossible, the ship being 
then at the bottom of the sea? Quoad the per- 
formance of the contract, it would have perished ; 
and what is the difference in principle between 
the ship being at the bottom of the sea and being 
stranded upon a rock in the Baltic, as the Orlando 
was, and thereby wholly unable to take in a cargo 
pursuant to the contract? In either case, in my 
opinion, the performance of the contract became 
impossible by reason of the particular specified 
thing—.e., the ship—ceasing to exist as a cargo- 
carrying ship, or, in other words, as regards that 
purpose having perished. This is not a case in 
which the thing contracted for is possible in itself, 
and the contracting party is only unable to per. 
form it by causes beyond his own control, such as 
in the case of an unexpected sudden frost: (Kearon 
v. Pearson, 7 H. & N. 386). In such a case it is 
the party’s own fault for undertaking uncon- 
ditionally to fulfil a promise. In the present case, 
as before pointed out, he has not done so, for the 
promise he has made is conditional. It also seems 
to me that the suggested point of the detention 
of a ship by adverse winds clearly would not fall 
within the above rule, for in such a case the ship 
has not ceased to exist at all. It exists as a 
cargo-carrying ship, but is merely behind time on 
its voyage. The next point taken by the plaintiffs 
was, that by reason of clause 5 of the contract the 
implied condition of the continued existence of 
the ship was negatived, and that it was only the 
matters mentioned in that clause which excused 
tha performance of the contract. In my opinion 
the matters mentioned in clause 5 in no way 
negative the true construction of the contract, 
which is that the contract is not positive and 
absolute, and that clause 5 affords an excuse 
for the not shipping of the cargo, over and 
above the perishing of the ship, which is the 
implied condition. In my judgment it is not 
true to say that there is a warranty in this con- 
tract that the ship shall be in existence in 
Jan. 1900. I think that the judgment of 
Mathew, J. is correct, and that this appeal must 
be dismissed. 

WILLIAMS, L.J. read the following judgment :— 
I regret to say that I have come to a different 
conclusion from that arrived at by the Master of 
the Rolls, with which I understand Romer, L.J. 
agrees. The question in this case is whether, 
according to the true construction of the cotton 
seed cargo contract, there was an absolute 
contract by the sellers, the now defendants, to 
load a cargo in January. In other words, did the 
sellers take upon themselves the risk of the ship 
declared by them under this contract being pre- 
vented by unforeseen circumstances beyond their 
control from loading a cargo at one of the ports 
of loading named in the contract during the month 
of Jan. 1900? It was argued by the plaintiffs 
that there was an absolute contract, and that the 


defendants did take the risk from which they had 
not in terms protected themselves. On the other 
hand, it was argued by the defendants that this 
was a case of a cargo to be shipped by a par- 
ticular vessel at a named port at a particular 
time, and that the obligation to load was made 
to depend on the arrival of that vessel at that 
port at the proper time; and that the defendants 
had not warranted that the vessel should be able 
and ready to take the cargo on board at the 
stipulated time, and therefore that the defendants 
were, in the event which happened, of the dis- 
ability of the ship through perils of the sea, 
without default of the defendants, to take the 
cargo at Alexandria at the proper time, relieved 
from further performance of a contract which 
assumed the continued existence and safe arrival 
of the vessel in a condition fit to take the cargo. 
The obligation to ship the cargo, the defendants 
argued, was not absolute, but, in common with 
every other obligation in the contract, was con- 
ditional on the arrival in proper time of the 
declared vessel at Alexandria. Now, it was 
settled by the judgment of Blackburn, J. in 
Taylor v. Caldwell (ubi sup.) that “where from 
the nature of the contract it appears that the 
parties must from the beginning have known that 
it could not be fulfilled unless, when the time for 
the fulfilment of the contract arrived, some par- 
ticular specified thing continued to exist, so that, 
when entering into the contract, they must have 
contemplated such continuing existence as the 
foundation of what was to be done, there, in the 
absence of any express or implied warranty that 
the thing shall exist, the contract is not to be 
construed as a positive contract, but as subject to 
an implied condition that the parties shall be 
excused in case, before breach, performance be- 
comes impossible from the perishing of the thing 
without default of the contractor.” Prior to the 
decision in Howell v. Coupland (ubi swp.) it used 
to be supposed that the doctrine as expressed by 
Blackburn, J., like the cases de certo corpore cited 
by him from the civil law, was based upon the 
assumption of the continued existence, at the date 
for the fulfilment of the contract, of something 
existing at the date of the making of the contract: 
which is obviously quite different from the present 
existence, at the date for fulfilment of the con- 
tract, of something to come into existence after 
the contract by the action of a party to it done 
in pursuance of the contract. The principle laid 
down in Taylor v. Caldwell (ubi sup.) was, how- 
ever, somewhat widened in the case of Howell v. 
Coupland (ubi sup,); for in that case it was 
decided that on a contract for the sale of a 
specific crop on particular land the seller is to 
be excused if the performance is prevented by 
the subject-matter of sale ceasing to exist, 
without default of the promisor, before the 
time of performance, even though the subject- 
matter of the contract was not in existence at the 
time of the contract as is assumed, as it seems to 
me, in the principle as stated by Blackburn, J. 
The fact is that the answer to the question 
whether the obligation of the contract is depen- 
dent on the existence of some thing, or combina- 
tion of things, at the time for fulfilment, or 
whether one party to the contract warrants the 
existence at that time of that thing, or combina. 
tion of things, is always a question of intention 
of the parties to be gathered from the contract as 
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expressed, and the subject of it. Hannen, J. in 
Baily v. De Crespigny (19 L. T. Rep. 681; L. 
Rep. 4 Q. B. 180) thus expresses himself : “There 
can be no doubt that a man may by an absolute 
contract bind himself to perform things which 
subsequently become impossible, or to pay 
damages for the non-performance, and this 
construction is to be put upon an unqualified 
undertaking, where the event which causes the 
impossibility was, or might have been, anticipated 
and guarded against in the contract, or where the 
impossibility arises from the act or default of the 
Promisor. But where the event is of such a 
character that it cannot reasonably be supposed 
to have been in the contemplation of the con- 
tracting parties when the contract was made, 
they will not be held bound by general words 
which, though large enough to include, were not 
used with reference to the possibility of the par- 
ticular contingency which afterwards happens.” 
Can it be said that the non-arrival of the Orlando 
at Alexandria in January (the event which caused 
the impossibility) was not, or might not have been, 
anticipated and guarded against in the contract P 
Or can it be said that that event cannot be 
reasonably supposed to have been in the contem- 
plation of the contracting parties, or that the 
general words were not used with reference to the 
possibility of the contingency which afterwards 
happened—namely, the non-arrival in time at 
Alexandria of the Orlando by reason of the perils 
of the sea? I do not think so, nor do I think 
business people would think so. The time of 
loading is a condition introduced into the con- 
tract for the benefit of the buyers. It is a condi- 
tion which the buyers could waive. The event which 
caused the impossibility of loading in January 
is an event against which the sellers could have 
insured. The selection of the vessel, the terms of 
the charter of that vessel, the risk the vessel 
selected would have to run by reasonof the length of 
the preliminary voyage, are all matters within the 
control of the sellers. The buyers have no voice 
in the matter. Is it unreasonable to read the 
general words as throwing on the sellers the risk 
of the non-arrival of the selected ship within the 
contract time? The sellers might have excepted 
this risk, or insured against it. It seems to me 
that, in order to prevent general words covering 
a particular obligation, which in terms the general 
words are wide enough to include, the particular 
obligation must be of the essence of the contract, 
and, further, must be of the essence of the con- 
tract in such sense tbat neither party can waive 
the obligation, or, to express it in other words, 
the condition must be such that to waive it would 
be to make a new and a different contract. No 
doubt, where a contract is made with reference to 
certain anticipated circumstances, and where, 
without default of either party, it becomes wholly 
inapplicable to any such circumstances, it can- 
not be applied to other circumstances which 
could not have been in the contemplation of 
the parties when the contract was made; but, 
where a party to a contract promises the 
other party to do a certain thing, or to have a 
certain thing done, at or before a specified time, 
and fails to perform his promise, in such case, 
even though the thing promised to be done is of 
the essence of the contract, and a condition pre- 
cedent, so that the promisor cannot claim to have 
the promisee carry out his side of the contract, 
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this does not put an end to the contract in such 
sense that neither party can enforce any obliga- 
tion under it against the other, but only gives 
the promisee the option to rescind the contract. 
unless indeed the anticipated circumstance which 
has failed to occur or continue is of such a cha- 
racter as to put an end in a commercial sense tu 
the commercial speculation entered upon oy the 
parties to the contract; but a circumstance which 
one of the parties to the contract can waive without 
putting an end to the commercial speculation 
cannot be such a circumstance. 

In the present case nothing has caused it to 
be impossible for the sellers to supply cotton 
seed of the contract quality, or to prevent them 
shipping it on board the Orlando at Alexandria. 
The sellers, according to my view, took upon 
themselves to promise that the owners of 
the Orlando should have her at Alexandria 
ready to take the cargo at a specified time. 
The peril of the sea has made it impossible for 
the owners of the Orlando to have her there at 
that time, and made it impossible, therefore, for 
the sellers to load the Orlando at Alexandria in 
January, but this event has not made it impos- 
sible that the contract should be carried out. On 
the contrary, if the buyers choose to waive the 
time condition, the contract can be performed by 
loading the Orlando at Alexandria. Nothing iu 
the facts of this case suggests that the delay for 
repairs was so long as to put an end to the com- 
mercial speculation intended by the parties to 
the contract. By reason of the perils of the sea 
the Orlando did not arrive at the time the ship- 
owner contracted it should arrive, but the delay 
was not such that the voyage was frustrated, 
neither was the contract of sale. It follows that 
the plaintiffs had a good cause of action on the 
failure of the sellers to load the cotton seed, even 
though the perils of the sea made it impossible 
for the Orlando to arrive at Alexandria at the 
specified time. I have thought it right to express 
my opinion on this matter (which unfortunately 
is contrary to that of my brothers), although 
it is not, for a reason which I will give, of very 
great practical importance with regard to the 
result of the action; for I entirely agree with the 
opinion of Mathew, J. as to the measure ot 
damages in case the plaintiffs have a right of 
action; and according to this measure the sum 
paid into court, together with a denial of liability, 
is more than sufficient to satisfy the plaintifts’ 
cause of action. 

Romer. L.J.—A clear principle applicable to 
cases of this kind was laid down by Blackburn, J. 
in delivering the judgment of the Court of 
Queen’s Bench in Taylor v. Caldwell (ubi sup.). 
The passage of the judgment in which that 
principle is stated has already been read. It was 
laid down after a review of all the previous cases, 
and after very careful consideration. That judg- 
ment has often been followed, and has never been 
dissented from. The principle there laid down is 
one which works complete justice between the 
parties to contracts of this kind. It is a principle 
which is easy to follow, and one which affords a 
certain guide in a doubtful and difficult branch of 
the law. It is most useful to business people to 
know clearly the law on such a subject, and there- 
fore I think that it is important that the principle, 
as laid down in the case referred to, should be 
adhered to, and not rendered doubtful or weakened 
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by making exceptions to its application. The 
question is whether that principle applies to the 
present case. In my opinion it does. I think 
that the parties to this contract must from the 
beginning have known that it could not be fulfilled 
unless in Jan. 1900 the particular specified thing 
necessary for carrying it out—namely, the steam- 
ship Orlando—continued to exist; and therefore 
they must at the date of the contract have 
contemplated such continuing existence as the 
foundation of what was to be done under the 
contract. Then is there here any implied war- 
ranty by the defendants that the ship shall 
continue to exist? There is clearly no express 
warranty to that effect, and, in my opinion, no 
such warranty can be implied. Some liability on 
the part cf the vendors in respect of the ship 
must, I think, be implied, and no doubt many 
difficult cases with regard to the extent of that 
liability might arise. But it is not necessary in 
this case to consider exactly the extent of that 
liability, for I think that a warranty cannot be 
implied that the ship in question should continue 
to exist in January. That being so, in my opinion 
the principle laid down in Taylor v. Caldwell 
(ubi sup.) applies. The only question that remains 
is whether the ship continued to exist in Jan. 
1900 within the meaning of that principle. I 
think that she did not. She was not then in 
existence as a cargo-bearing ship or for the 
purposes of the contract. This point has been 
fully dealt with by the Master of the Rolls, and 
I need not add anything to what he has said in 
reference to it. Ishould perhaps add, with regard 
to the argument founded on clause 5 of the con- 
tract, that that clause does not in my opinion 
affect the view which I have expressed, for the 
different special circumstances dealt with in that 
clause all contemplate the existence of the ship. 
For these reasons I agree with the Master of 
the Rolls in thinking that the appeal should be 


dismissed. Appeal dismissed. 


Solicitors for the plaintiffs, Hollams and Co. 
Solicitors for the defendants, Tilleards and Co. 


Friday, June 7, 1901. 


(Before Smirn, M.R., WILLIAMS and 
STIRLING, L.JJ.) 


PRICE AND ANOTHER v. MARITIME INSURANCE 
Company LIMITED. (a) 


APPEAL FROM THE QUEEN’S BENCH DIVISION. 


Insurance (marine)—Advances for disbursements 
—Charge given by master on freight—Insurance 
“warranted free of all average ’—Condztional 
charge—Total loss of ship by perils of sea—Part 
of freight payable—Partial loss. 

The plaintiffs advanced money for ship’s disburse- 
ments to the captain of an Italian ship, who gave 
them a note by which he promised to repay the 
amount advanced ten days after the arrival of 
the ship at the port of destination, and he thereby 
pledged the vessel and freight, and directed the 
consignees at the port of destination to pay the 
amount from the freight received. 

The plaintiffs then effected an insurance against 
perils of the sea of the advances so made, by a 
policy warranted free of all average. 


(a) Reported by E. MANLEY SMITH, Esq., Barrister-at-Law. 


By perils of the sea the ship became a constructive 
total loss on the voyage, and so never arrived at 
the port of destination. But part of the cargo 
being salved, freight became payable on it by 
Italian law, and was in fact paid. 

In an action by the plaintiffs against the under- 
writers as for a total loss : 

Held (affirming the decision of Bigham, J.), that, 
by reason of payment of part of the freight, 
there was no total loss, and the plaintiffs were 
therefore not entitled to recover upon the policy. 


THIS was an appeal by the plaintiffs from the 
judgment of Bigham, J. at the trial of the action 
without a jury. 

The action was brought upon a policy of 
insurance against sea perils, “ warranted free of 
all average.” 

In Dec. 1898 an Italian barque, called the 
Cinque, was loading at Pensacola a cargo of 
timber for carriage to Southampton. For pay- 
ment of his disbursements the master borrowed 
from the Citizens’ National Bank of Pensacola a 
sum of 7601. 12s. 9d., and gave them a document 
of which the following is a copy : 

Pensacola, Fla., Dec. 30, 1898.—Ten days after 
arrival at port of destination of the steel barque, called 
Cinque, of which I am the master, now lying at Pensa- 
cola, Fla., loaded with P.P. sawn timber and lamber, and 
ready to sail for Southampton, I promise to pay to the 
order of myself the sum of 7601. 12s. 9d. British sterling 
in approved bankers’ demand bills on London, value 
received for necessary disbursements of my vessel at 
this port; for the payment of which I hereby pledge my 
vessel and freight; and my consignees at the port of 
destination are hereby directed to pay the amount of 
this obligation from the first amount of freight received 
for account of my said vessel. Any other draft or obli- 
gation by me drawn at this port on said freight to be 
secondary to this.—Signed in duplicate, one being 
accomplished, the others to stand void.—Tommaso 
Rirrori, master of the steel barque Cinque. 

This document was indorsed in blank by the 
master, and indorsed by the bank to the plaintiffs 
for collection. 

The plaintiffs on receiving this document 
effected the policy sued on on behalf of the bank. 

On the 15th Jan. 1899 the barque sailed from 
Pensacola, but, meeting with bad weather, put in 
for refuge at San Miguel, in the Azores, where she 
went ashore and became a constructive total loss. 

The underwriters on cargo paid as ona total 
loss, but part of her cargo was salved and was 
sold. The purchasers paid to the master of the 
ship the sum of 790.. as “ distance freight ” which 
was due under Italian law, which governed the 
contract of affreightment. 

The plaintiffs brought this action upon the 
policy, and the defence was that, by reason of the 
payment of the distance freight, the loss was not 
a total loss. 

Bigham, J. at the trial of the action without a 
jury held that there had been no total loss of the 
freight, and therefore no total loss within the 
terms of the policy, and he gave judgment for 
the defendants. 

The plaintiffs appealed. 

Carver, K.C. and Serutton, K.C. for the plain- 
tiffs—The document given by the captain is in 
the nature of a bottomry bond: 

The Haabet, 81 L. T. Rep. 463; 8 Asp. Mar. Law 
Cas. 605; (1899) P. 295; 
The Dora Forster (1900) P. 241. 
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The obligation is therefore conditional on the safe 
arrival of the ship. The ship never arrived, and 
there has therefore been a total loss of the secu- 
rity. Upon the true construction of the docu- 
ment the words imply that the obligation on the 
owners is conditional, just as the master’s obliga- 
tion is conditional, to pay on the arrival of the 
ship at the port of destination. The clause 
directing that the amount of the obligation is to 
be paid hy the “ consignees at the port of destina- 
tion ” also confirms this view of the meaning of 
the document. They cited also 
The Karnak, 21 L. T. Rep. 159; 3 Mar. Law Cas. 
O. 8. 276; L. Rep. 2 P. C. 505 ; 
The Elpis, 27 L. T. Rep. 664; 1 Asp. Mar. Law Cas. 
472; L. Rep. 4 A. & E. l; 
Lucena v. Craufurd, 3 B. & P. 75; 6 R. R. 623; 
Lloyd v. Fleming, 1 Asp. Mar. Law Cas. 192; 
L. Rep. 7 Q. B. 299. 


Joseph Walton, K.C. and J. A. Hamilton, K.C 
for the defendants.—The question is whether 
there has been a total loss. One of the things 
insured was the charge on tbe freight. The 
freight was not totally lost, because 7901. became 
due in respect of it and has been paid. On the 
true construction of the document signed by the 
master the liability on the owners was, we submit, 
not conditional. The words are perfectly plain as 
they stand, and there is no reason for implying any 
such condition as the plaintiffs seek to put in. 


Carver, K.C. in reply. 


Smirx, M.R.—This is an appeal from a judg- 
ment of Bigham, J., who decided in favour of the 
defendants in an action upon a policy of marine 
insurance. Certain bankers at Pensacola made 
advances to the amount of 7601. 12s. 9d. to the 
captain of an Italian ship in respect of disburse- 
ments made by him at that place where the ship 
was loading for a voyage to Southampton, It 
was in consideration of these advances that the 
captain signed the document of the 30th Dec. 
1898. The bankers then, to protect themselves, 
effected the insurance which is now sued upon. 
The question is whether there was a total or only 
a partial Joss. The document signed by the 
captain contains, first of all, a promise to pay the 
7601. 12s. 9d. ten days after the ship’s arrival at 
the port of destination, in approved bankers’ 
demand bills, value received for necessary dis- 
bursements of the vessel; and for the payment of 
this sum he pledges his vessel and freight. That 
pledge is not made in any way conditional on the 
arrival of the ship. Then the document con- 
tains a direction to the consignees at the port of 
destination to pay the amount of the obligation 
from the first amount of freight received for 
account of the vessel. That clause does not, in 
my opinion, make the obligation conditional on 
the arrival of the ship, because the consignees 
would naturally be at the port of destination. 
Now, what security did the bankers obtain under 
that document? They had, firstly, the personal 
obligation of the captain, which was conditional 
on the arrival of the ship at the port of destina- 
tion, then they also had the obligation lying on 
the owners, and then they had a charge on the 
vessel and freight. These they insured by 
a policy which is “warranted free of all 
average ”—that is to say, the underwriters insured 
only against a total loss. The ship then left 
Pensacola and got as faras the Azores, where she 


became a constructive total loss. But by Italian 
law, which has to be applied to this case, a freight 
pro ratå itineris, or distance freight, was earned, 
and paid, to the amount of 790. Can it be said 
that, under these circumstances, there was a total 
loss of the subject-matter of the insurance ? The 
obligation on the captain has been lost, and 
perhaps also the obligation on the owners. But 
there has not been a total loss of the freight. 
Consequently there has been only a partial loss, 
and as the policy was against a total loss only, 
the underwriters are not liable. For these reasons 
I think that the appeal must be dismissed. 


WILLIAMS, L.J.—I agree. I do not propose 
to say anything as to the extent of the security 
obtained by the bankers under the document 
signed by the captain, nor as to the effect of the 
constructive total loss of the ship. I limit 
myself to the question of the charge given on the 
freight. In my opinion that charge was not con- 
ditional on the arrival of the ship at the port of 
destination, but was a charge which existed iu 
any event. Then comes the question, What was the 
charge intended to secure? It was intended to 
secure repayment of the money advanced by the 
bankers. It was not limited to the obligation 
which the captain took upon himself, that he 
would pay on the arrival of the ship at the port 
of destination. That being so, it seems clear, in 
my judgment, that there has been no total loss of 
the security obtained by the bankers, because 
part of the freight—namely, 790l.—was not lost, 
but was received at the port of refuge. The only 
point which Mr. Carver could make on the con- 
struction of the document as showing a limit to 
the charge on the freight was the direction to 
consignees at the port of destination to pay the 
amount of the advance. But that direction 
seems to me to have been put in merely because 
in the ordinary course of business the consignees 
would probably be at the port of destination. 


STIRLING, L.J.—I am of the same opinion. 
The question in this case seems to me to be one 
of the construction of a document upon the terms 
of which money was advanced for ship’s disburse. 
ments by certain bankers to the captain of an 
Italian ship. By that document the captain pro- 
mised to repay the amount of the advance ten 
days after the arrival of the ship at the port of 
destination. It is admitted that that promise is 
conditional on the arrival of the ship. But then 
come some words giving a charge on the vessel 
and freight, and the question is whether this 
charge is conditional in the same way as the 
captain’s promise to pay. The actual words used 
in the document are “for the payment of which 
I hereby pledge my vessel and freight.” It is 
contended that those words mean “for the con- 
ditional payment of which I hereby pledge,” &c., 
or “for the payment of which, subject to the 
before-mentioned condition, I hereby pledge,” &c. 
But the document contains here no words import- 
ing any condition. The word “ which” naturally 
refers to the sum of 7601. 12s. 9d., and I can see 
no reason why we should insert words to vary 
that natural meaning. There isa reason why the 
captain’s promisc to pay should be conditional on 
the arrival of the ship, but I can see no reason 
why the charge on the freight should be con- 
ditional. It was said that bankers advancing 
money in cases such as this would be placed in 
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great difficulties with regard to protecting them- 
selves by insurance if, notwithstanding the non- 
arrival of the ship, a small amount of freight 
should become payable. But if they choose to 
insure against a total loss only instead of 
against a partial loss as well, that is their fault. 
Another point was taken—namely, that the 
direction to the “consignees at the port of 
destination ” to pay the amount of the obligation 
out of freight shows an intention by the parties 
to the document that the pledge of the freight is 
only to take effect in the event of the vessel 
arriving at the port of destination. But, in my 
opinion, it would be a strain upon those words to 
construe them as meaning what is contended for, 
and I cannot accede to the contention. I agree 
that the appeal must be dismissed. 
Appeal dismissed. 


Solicitors for the plaintiffs, Thomas Cooper and 


0. 

Solicitors for the defendants, Field, Roscce, and 
Co., for Batesons, Warr, and Wimshurst, Liver- 
pool. 


HIGH COURT OF JUSTICE, 


KING’S BENCH DIVISION. 
March 22 and April 2, 1901. 
(Before BreHam, J.) 


REPETTO v. MILLAR’S KARRI AND JARRAH 
FORESTS LIMITED. (a) 


Shipping—Bill of lading—Charter-party—Incor- 
poration of charter-party with bill of lading— 
Signature of bill of lading by master—Right of 
master to sue for freight. 


By a charter-party, containing the usual excep. 
tions, an agreed rate of freight was to be paid 
on unloading and right delivery of cargo to be 
provided by the charterers. The captain was to 
sign bills of lading at port of loading, and 
the charterers’ liability was to cease on vessel 
being loaded. The charterers loaded the cargo, 
and the master signed bills of lading which 
described the cargo as shipped by the charterers 
in the ship “ whereof L. Repetto is master,” and 
provided that the cargo should be delivered to 
the shippers or their assigns at the port of 
discharge, they paying freight as per charter- 
party. In an action by the master against 
the charterers to recover the balance of freight 
due : 

Held, that the master signed the bills of lading, 
not as principal, but merely as agent for the 
shipowner, and therefore he was not entitled to 
sue for the freight. 


COMMERCIAL cause tried before Bigham, J. 
The facts appear in the judgment. 


Scrutton, K.C. and Leck for the plaintiff.—The 
plaintiff is entitled as master of the ship who 
signed the bill of lading to sue for the balance of 
the freight due from the defendants. It is admitted 
by the defendants tha this balance is due, but 
they say they are entitled to set-off against the 
plaintiff's claim an amount alleged tc be due to 
them on a prior transaction. This amount is not 


(a) Reported by W. W. Onr, Esq., Barrister-at-Law. 


a mutual debt beween the plaintiff and the defen- 
dants, and cannot be set off against the plaintiff : 


Isberg v. Bowden, 8 Ex. 852. 


Although there is a cesser clause in the charter- 
party, by which the charterers’ liability under the 
charter was to cease on the ship being loaded, 
yet as the bill of lading incorporates the terms of 
the charter-party, and as the plaintiff is suing on 
the bill of lading, which is the later document, 
the cesser clause does not preveut the plaintiff 
from recovering : 


Gullichsen v. Stewart Brothers, 50 L. T. Rep. 47; 
5 Asp. Mar. Law Cas. 130, 200; 13 Q. B. Div. 
317. 

The plaintiff is the party to the contract in the 
bill of lading; he signed the bill of lading and 
may either sue or be sued on it, and the two 
parties mentioned in the bill of lading are the 
plaintiff and the defendants. It is a contract 
made by an agent in his own name, and by the 
ordinary law of principal and agent he can sue 
or be sued on it (Priestley v. Fernie, 13 L. T. 
Rep. 208; 3 H. & C. 977); and, if he sued on 
it, his principal, the shipowner, cannot sue, as 
there is only one contract. The general rule 
applicable in such cases is well stated in the notes 
to the case of Thomson v. Davenport (9 B. & C. 78 
in 2 Smith L. C., 10th edit., at p. 400: “That an 
agent who has made a contract in his own name 
for an undisclosed principal, may sue on it in 
his own name, is established by several cases, 
particularly Sims v. Bond (5 B. & Ad. 389).” 
The only difference here is that the defendants 
knew that there was a principal. Blackburn, J. 
in Calder v. Dobell (25 L. T. Rep. 129, at p. 133; 
L. Rep. 6 C. P. 486, at p. 500) says: “I appre- 
hend that where a man is acting as agent, the 
principal is not the less bound because the con- 
tract is so drawn as to make the agent also 
liable.” Insuch cases either the shipowner or the 

master can maintain an action for the freight: 


Smith v. Plummer, 1 B. & A. 575; 

Atkinson v. Cotesworth, 3 B. & C. 647; 

Sims v. Bond, 5 B. & Ad. 389 ; 

Jesson v. Solly, 4 Taunt. 52; 

Cawthron v. Trickett, 9 L. T. Rep. 609; 1 Mar. 
Law Cas. O. S. 414; 15 C. B. N.S. 754; 

Evans v. Forster, 1 B. & Ad. 118; 

Ailen v. Ooltart, 48 L. T. Rep. 944; 5 Asp. Mar. 
Law Cas. 104; 11 Q. B. Div. 782; 

Elbinger Actien-Gesellschaft v. Claye, 28 L. T. Rep. 
405; L. Rep. 8 Q. B. 313; 

Shepard v. De Bernales, 13 East, 565. 


The fact that the bill of lading protects the 
plaintiff against his own negligence does not 
prevent the defendants from having a contract 
with him, and does not prevent hiw from 
recovering in this action : 
Westport Coal Company v. McPhail, 78 L. T. Rep. 
490; 8 Asp. Mar. Law Cas. 378; (1898) 2 Q. B. 
130; 
Jones v. Nicholson, 10 Ex. 28. 
The plaintif? is also entitled to recover on an 
implied contract by the defendants to pay him 
the freight, arising from the fact that at their 
request he parted with the goods to them, and 
thereby parted with his lien: 


Brouncker v. Scott, 4 Taunt. 1. 


J. A. Hamilton, K.C. (P. C. Morris with him) 
for the defendants.—The defendants are not 
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liable to the plaintiff in respect of this balance 
of freight. The plaintiff is not the proper party 
to sue for the freight. The contract is not 
contained in the bill of lading alone, as the bill 
of lading expressly incorporates the charter- 
party, and both must be taken and read together, 
so that we have to look at the charter-party to 
see what the contract is, or with whom it is made. 
The charter-party must be regarded as consti- 
tuting the contract: 
Sewell v. Burdick, 52 L. T. Rep. 445; 5 Asp. Mar. 
Law Cas. 79, 298, 376; 10 App. Cas. 74; 
Rodocanachi v. Milburn, 56 L. T. Rep. 594; 6 Asp. 
Mar. Law Cas. 100; 18 Q. B. Div. 67; 
Wagstaff v. Anderson, 41 L. T. Rep. 227; 4 Asp. 
Mar. Law Cas. 163, 290; 4 C. P. Div. 283. 


But even assuming that the bill of lading is the 
contract, it is a contract with the shipowners and 
not with the master. The master does not render 
himself personally liable upon it, nor is he en- 
titled to sue upon it. It was not intended to 
introduce any fresh party other than the two 
parties to the contract in the charter-party— 
namely, the shipowner and the charterers (the 
defendants), The inference to be drawn from 
the documents and from the facts of the case 
is that the plaintiff sigred the bill of lading, 
not as principal, but as agent for his principal, 
the shipowner, and, signing as agent merely, it 
follows that he could not have been sued, and it 
must also follow that he cannot sue in this action. 
In the next place, it is said that there is an implied 
promise on the part of the defendants to pay the 
freight to the plaintiff arising from their request 
to him to deliver the goods to them; but the 
defendants’ request for the goods was made, not 
to the plaintiff, but to the London agents of the 
shipowner. He is therefore not entitled to sue 
upon that ground. He also referred to 


Cock v. Taylor, 13 Hast, 399; 

Moorsom v. Kymer, 2 M. & S. 308 ; 

Steamship County of Lancaster v. Sharpe and Co., 
61 L. T. Rep. 692; 6 Asp. Mar. Law Cas. 448 ; 
24 Q. B. Div. 158. 


Leck, in reply, referred to 


Shields v. Davis, 6 Taunt. 65. Cur Anli. 

April 2.—BIGHAM, J. read the following judg- 
ment:—This action is brought by Lorenzo Repetto, 
the master of a vessel called the Beecroft, to 
recover a balance due for freight. The indorse- 
ment on the writ shows that the gross freight was 
33832. 6s. 5d., and that this amount has been 
reduced by payments on account and by disburse- 
ments for the ship at the ports of loading and 
discharge to a sum of 2561. 17s. 10d. Since action 
brought. a further sum of 39l. ls. has been paid, 
leaving 2171. 16s. 10d., the balance sued for. The 
defendants do not dispute that they owe this 
balance, but they say that they owe it to the 
owner and not to the plaintiff, and that they 
have a set-off as against the former to the amount 
of the claim. The question I have to determine 
is whether the plaintiff (the master) can maintain 
the action. The facts are as follows: By a 
charter-party dated the 28th Aug. 1899, Fortunato 
Repetto (not the plaintiff) chartered the Beecroft 
to the defendants to bring a cargo of timber from 
Australia at an agreed rate of freight, the defen- 
dants undertaking to provide the cargo. The 
charter-party contained the usual exceptions. 
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The freight was to be paid on unloading and 
right delivery of the cargo. Then there was the 
following clause: “The captain to sign bills of 
lading at port of loading at any rate of freight 
without prejudice to this charter, and, should the 
bills of lading for the entire cargo show less sum 
in the aggregate than the amount of freight due 
the ship under this charter (allowing for advances 
to the master), the difference to be paid at the 
port of loading in cash. The charterers’ liability 
under this charter to cease on vessel being loaded. 
Ship to have an absolute lien on the cargo for 
freight, dead freight, and demurrage” The 
defendants loaded the cargo and presented bills 
of lading to the plaintiff for signature. These 
bills of lading described the cargo as shipped by 
the defendants in the Beecroft, “whereof L. 
Repette is master.” The exceptions were more 
extensive than those mentioned in the charter- 
party. The bills of lading provided that the 
cargo should be delivered to the shippers or their 
assigns, “they paying freight for the same as per 
charter-party dated the 28th Aug. 1899, all the 
terms and exceptions contained in which charter 
are herewith incorporated.” These bills of lading 
the plaintiff signed as master of the ship. The 
ship then proceeded on her voyage, and on her 
arrival at the port of discharge the cargo was 
delivered to the defendants against presentation 
of the bills of lading. This action was then 
brought, and it was no doubt brought in the 
name of the master, Lorenzo Repetto, in the hope 
that the defendants might thereby be precluded 
from setting up the set-off which they allege they 
have against Fortunato Repetto. There are only 
two ways in which a promise can possibly arise 
on the part of the defendants to pay freight to 
the plaintiff. It can arise out of the bill of lading 
itself, or it can arise by implication from the 
delivery of the goods by the plaintiff at the 
request of the defendants. There can be no 
doubt that where a master signs a bill of lading 
without qualification—that is to say, without any- 
thing in the document to show that he does so 
merely as agent—he makes himself personally 
liable upon it to the shipper. The shipowner who 
has authorised the master to sign the bill of 
lading is also liable upon it. The one liability 
arises out of the representation on the document 
that the master is a principal ; the other liability 
arises out of the circumstance that in truth the 
master has signed for the shipowner. The master 
is estopped from denying the truth of the repre. 
sentation which he has made—in other words, he 
is not allowed to give evidence to discharge him- 
self from a liability which he has apparently 
undertaken ; and the shipowner is bound by the 
contract because it has been entered into on his 
behalf and with his authority. Thus two 
separate liabilities are created for the per- 
formance of one contract. But no difficulty 
arises out of this state of things, for the shipper 
has not a concurrent remedy against both master 
and owner; he has merely a right to elect which 
of the two he will hold liable, and, having once 
finally elected, his remedy against the other is 
gone. And, as either master or owner may be sued, 
so either may sue, for the existence of the liability 
on the one hand involves the existence of the 
correlative right on the other. These rules apply 
not merely to contracts created by bills of lading, 
but to all simple contracts; they form part of the 
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law relating to principal and agent. Now, apply- 
ing this law to the circumstances of the present 
case, one must look to see what it is that the 
master has signed. It is not a mere bill of lading 
in the ordinary form; itis a bill of lading which 
in express words incorporates all the terms of a 
charter already made between the master’s owner 
and the charterers (the defendants). Thus the 
two documents must be read as one, and it is 
to the contract so created that the plaintiff has 
put his signature. Then, reading the two docu- 
ments together, does it appear that in signing he 
did so as agent merely, or does it appear that he 
did so as principal ? By the charter-party the ship- 
owner promises the defendants that his servant, 
the master, shall sign bills of lading as presented. 
Why is this provision inserted? It is inserted 
with two objects ; first, to enable the charterers, in 
case they ship their own goods (as they did in this 
case), to obtain a negotiable instrument which 
they can transfer by indorsement, and on which, 
if need be, they can obtain money ; and, secondly, 
it is inserted to enable them, in case they ship the 
goods of other people, to hand to such other 
people bills of lading which in their hands can 
serve a similar purpose and which shall express 
the freight they may have agreed to pay. These 
are the only objects with which the provision is 
inserted, and in my opinion the plaintiff, when he 
signed the bills of lading sued on, did so merely in 
order to effectuate the first of these purposes 
and so to carry out the promise which his owner 
had made by the charter-party. I think this is 
the meaning to be put on the two documents when 
read together. It is neither apparent from the 
documents nor is it the fact that the master or 
the charterers intended that a new contracting 
party should be introduced into the business by 
the signing of the bills of lading. It is not neces- 
sary to stop to consider what the effect might 
have been if the bills of lading had been indorsed 
to third parties so as to pass the property in the 
goods. Here the charterers, the shippers, the 
consignees, and the receivers of the cargo are one 
and the same, and the Bills of Lading Act has 
therefore no bearing on the case. I come to the 
conclusion that the master’s signature to the bills 
of lading must be read as the signature of a mere 
agent fixing a liability on his principal only. The 
master, therefore, could not be sued, and it follows 
as a consequence that he cannot sue. A point 
was taken during the argument that the master 
could not be taken to have intended to contract, 
inasmuch as he had excluded himself from the 
consequences of his own barratry: and it was said 
that it was absurd to suppose that the master 
could have contracted upon such a footing. Iam 
not disposed to place much importance upon that 
point, for I think it very likely that the clause in 
the bill of lading, which is different from the 
clause in the charter-party by which the lia- 
bility of the persons signing the bill of lading 
in respect of his own barratry is excluded, 
is in the bill of lading per incuriam. It is part 
of the print, and was probably overlooked and not 
struck out at all. Therefore Iam not disposed 
to place any importance upon that point. But it 
was said that the master is entitled to sue, if not 
on the bill of lading, at all events on an implied 
contract to pay the freight. It is said that the 
master held possession of the goods in order to 
enforce the shipowner’s lien, and that he had 
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given up the possession at the request of the 
defendants, who were, as I have said, the con- 
signees and receivers of the cargo, and that it 
must be implied from the request and from the 
fact that he had given up possession that the 
defendants had promised to pay the freight. I 
do not think there is anything in that point. It 
was not at the request of the defendants to the 
master that the lien was parted with and posses- 
sion of the goods given up. The application by 
the receivers for possession of the goods was 
made only to Messrs. Clarkson, who were the 
agents for the shipowner, and it was the ship- 
owner through them who gave up possession at 
the receivers’ request. I find, as a fact, that 
there was no request for possession made to the 
master, and that therefore no implied contract 
has arisen to pay him. The question was argued 
as to what the position would be if the master 
stood in the relation in which the plaintiff con- 
tended he did stand—that is, as principal on 
the contract. It was said that, inasmuch as the 
charter-party contained a clause for cesser of 
liability, the defendants would not be liable to 
pay. Ido not think this is right. The defen- 
dants would be liable, in my opinion, if the master 
could sue, and certainly would be liable if an 
action were brought by the shipowner for the 
freight mentioned in the bill of lading. I think 
the case of Gullichsen v. Stewart Brothers (ubi 
sup.) makes that clear. The bill of lading is 
supplemental to the charter-party and creates the 
liability which, but for the Bill of lading, would 
probably be gone—namely, the liability to pay 
the freight. The two documents which must be 
read together are in a sense a contract, but the 
bill of lading, which is the later document, I 
think overrides the charter-party and makes 
the defendants liable to pay the freight; but the 
person to sue in this case is, in my opinion, the 
shipowner and not the master. I think this 
action must be dismissed, and dismissed with 
costs. 

Action dismissed and 

missed. 


Solicitor for the plaintiff, R. Greening. 
Solicitors for the defendants, James White and 
Leonard. 


counter-claim dis- 


Tuesday, May 21, 1901. 
(Before RIDLEY and PHILLIMORE, JJ.) 


Re AN ARBITRATION BETWEEN MARGETTS AND 
OCEAN ACCIDENT AND GUARANTEE CORPORA- 
TION LIMITED. (a) 


Marine insurance—Policy—Collision with “any 
vessel”—Anchor in bed of river attached by 
chain to vessel—Collision with anchor—Right 
of assured to recover as for collision with 
“ vessel.” 


By a policy of marine insurance on certain tugs, 
the assured was protected against damage to 
any of the insured tugs “ owing to actual colli- 
sion between any such tug and any vessel, bridye, 
wharf, mooring pier, or similar structure.’ 

One of the insured tugs struck against an anchor 
in the bed of a river and was damaged. The 
anchor was attached by some twenty or thirty 


(a) Reported by W, W. OBR, Esq., Barrister-at-Law. 
2 
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fathoms of chain to the bows of a schooner, the 
after part of which was lying on the bank of the 
river. 

Held, that the anchor so attached to the schooner was 
a part of the schooner, and that collision with 
the anchor was a collision between the tug and a 
“vessel” within the meaning of the policy, and 
that the assured was therefore entitled to recover 
under the policy for the damage to the tug. 


AWARD stated in the form of a special case. 

By a policy of assurance, dated the Ist Dec. 
1899, and made between P. Margetts, hereinafter 
called the assured, and the Ocean Accident and 
Guarantee Corporation Limited, hereinafter 
called the corporation, it was provided that 
should any difference arise between the corpora- 
tion and the assured as to any question, matter, 
or thing concerning or arising out of that 
insurance, every such difference should be referred 
to the arbitration and decision of a neutral 
person. 

A copy of the policy formed part of this case. 
The amount assured was 1000/.; the annual 
premium 1267. 5s., and the policy was to be in 
force from the 21st Nov. 1899 to the 21st Nov. 
1900, and was on the tugs of the assured set out 
in the list attached to the proposal form. 


A difference having arisen between the assured 
and the corporation, it was provided by an order 
of a master dated the 20th Feb. 1901 that William 
Pickford, K.C. be appointed arbitrator to settle 
the difference between the parties. 

The arbitrator accordingly heard the allega- 
tions and evidence of the respective parties, and 
at their request stated his award in the form of a 
special case. 


By the policy of assurance, which was a river 
craft policy, it was provided that the corpora- 
tion would pay to the assured, or to the persons 
to whom the assured might be held liable, the 
following sums in respect of damage occasioned 
during the period covered by the policy (inter 
alia), 

The amount of any damage which shall be caused to 
any of the tugs belonging to the assured, and covered by 
this policy as aforesaid, owing to actual collision 
between any sach tug and any vessel, bridge, wharf, 
mooring pier, or similar structure, but such damage 
shall not be taken to include any claims for detention or 
salvage. 


The amount to be paid by the corporation 
under the policy for damages and costs was not to 
exceed 5001. in respect of any one collision or 
series of collisions, and not to exceed 10001. 
during the twelve months. 


The Ada was a tug belonging to the assured and 
covered by the policy. 

At about 9.30 p.m. on the 13th Aug. 1900 the 
Ada, while coming up the river Thames on the 
north side of mid-channel, ported her helm to 
avoid a down-coming steamer, and struck upon 
an anchor in the bed of the river. The anchor 
was attached by about twenty or thirty fathoms 
of chain to a schooner called the Hacel, which 
was lying on the north bank of the river with 
her after part on the mud, but attached to the 
anchor at her bows. In consequence of striking 
the anchor the tug sank and sustained considerable 
damage. 

It was agreed before the arbitrator that the 
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sum of 4907. was due from the corporation to the . 


assured if the corporation were liable under the 
above circumstances. 

It was contended on behalf of the assured that 
as the anchor was attached to the schooner it was 
part of the vessel, and that the striking of the 
anchor by the tug was an actual collision between 
the tug and a vessel. 

It was contended on behalf of the corporation 
that the anchor was not a part of the schooner, 
and that the striking of it by the tug was not an 
actual collision between the tug and a vessel. 

So far as it might be a question of fact for the 
arbitrator, he found that under the circumstances 
the anchor was a part of the schooner, and that the 
striking of the same by the tug was a collision 
between the tug and a vessel. 

The question for the opinion of the court was 
whether upon the facts herein stated the corpora- 
tion were liable to pay to the assured the amount 
of the damage to the tug. If the court should be 
of opinion in the affirmative, then the arbitrator 
found and awarded that the assured was entitled to 
recover against the corporation the sum of 4901, 
If the court should be of opinion in the negative, 
then the arbitrator found and awarded that the 
assured was not entitled to recover anything 
against the corporation. 


A. E. Nelson (with him Butler Aspinall, K.C.) 
for the plaintiff (the assured)—The question 
raised is whether this anchor was part of the 
vessel to which it was attached by the chain. 
We submit that the anchor was part of the 
schooner. If the anchor had been hanging 
over the bows, instead of being attached to the 
bows by the chain, then it would be conceded that 
it would have been part of the vessel. The vessel 
must be taken as a whole, and no vessel is sea- 
worthy unless she is provided with an anchor, 
which is, therefore, a necessary part of the vessel. 
This anchor was in the river as part of the vessel 
itself, and that was the only reason it was in the 
river. Collision between warp and warp of two 
ships, is a collision between ship and ship within 
the meaning of the words “collision” or “ colli- 
sion or otherwise ” in the County Courts Admi- 
ralty Jurisdiction Acts 1868, s. 3, and 1869, s. 4: 

The Warwick, 63 L. T. Rep. 561; 6 Asp. Mar. Law 
Cas. 545; 15 P. Div. 189. 


That would show that the warp is part of the 
vessel. So, collision by a tug towing a vessel was 
held to be collision by the vessel itself, upon the 
ground as explained by Lords Selborne and 
Watson that the vessel and tug, being attached 
to each other for a common operation, must be 
regarded as one vessel : 
McCowan v. Baine and others; The Niobe, 65 L. T. 
Rep. 502; (1891) A. C. 401; 7 Asp. Mar. Law 
Cas. 89. 
Upon the same principle the anchor attached to 
the schooner must be regarded as part of the 
schooner. In European and Australian Royal 
Mail Company Limited v. Peninsular and Oriental 
Steam Navigation Company (14 L. T. Rep. 704; 
2 Mar. Law Cas. O. S. 351), a damaged vessel 
used as a coal-hulk was held not to be a vessel, as 
it was not intended to be used again as a vessel; 
and the question was there treated as one of fact. 
The thing must be taken as a whole, and when so 
regarded the anchor is part of the ship. The 
ship could not go to sea, as a seaworthy ship, 
without it. 
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Spencer Bower for the corporation (the defen- 
dants).—The question is, whether an anchor 
to which a vessel is attached by a chain, and 
which is some distance away from the vessel, is 
part of the vessel for the purposes of being 
collided against. If the anchor had been hanging 
over the bows of the vessel, then it might be 
taken as part of the vessel; but if the anchor is 
allowed to trail behind the ship, then it could 
not be said that it is a part of the ship. The mere 
connecting of two things or objects by a chain 
does not make them one thing. In Hoskins v. 
Pickersgill (3 Doug. 222) it was held that, on a 
policy of insurance of a ship employed in the 
Greenland trade, on “ship, tackle, apparel, and 
furniture,” the fishing tackle was not included. 
The case of The Niobe (ubi sup.) is distinguishable, 
as there is a very wide distinction between a tug 
actually towing a vessel, as in that case, and an 
anchor at some distance from the vessel, as in 
this case. The schooner and the anchor were two 
distinct things at two termini, the anchor at one 
end and the schooner at the other, connected by 
a chain. The anchor is not part of the vessel 
when in this position. It is in the position of a 
rock to which the ship might be fastened. There 
is no decision as to an anchor, but in this case 
the schooner and the anchor must be regarded as 
two distinct things connected by achain. He 
referred to 


The Romance, 83 L. T. Rep. 488; 9 Asp. Mar. Law 
Cas. 149; (1901) P. 15. 


PHILLIMORE, J. referred to Gale v. Lawrie (5 
B. & C. 156; 1 Hag. Adm. 109).] 


RIDLEY, J.—I think that the question which is 
left to us by the arbitrator must be answered by 
saying that the corporation are liable to pay to 
the assured the amount of the damage to the tug. 
The facts are that the tug, the vessel in question, 
came into collision with an anchor, to which a 
schooner was riding, and the question we have to 
determine is whether the anchor was a part of the 
vessel. I think it must properly be regarded as 
part of that vessel, and therefore as being a vessel 
within the meaning of the clause in the policy of 
insurance, which is set out in the special case. I 
concede that at first sight, and in popular 
language, you might distinguish between an 
anchor and the vessel, and you probably would. 
If you were asked to describe what had happened 
you would say that the tug had come into collision 
with an anchor ; you would not say, using ordinary 
language, that it had come into collision with a 
ship; you would describe the object which it had 
come into collision with as an anchor, but when 
one comes to look at the authorities and to 
consider what is the proper definition which 
this word bears, I think an anchor is to be 
regarded as a portion of the vessel. The 
question, it is quite true, has never actually been 
decided, because it has not been decided that that 
portion of the equipment of a vessel—namely, the 
anchor—must be regarded as part of the vessel 
itself. That is quite true, and counsel for the 
corporation has argued that it must be regarded 
as a different thing. Of course, it is true, when a 
vessel is riding to her anchor, the anchor may be 
a considerable distance from the vessel, but that 
does not make it less part of the vessel. I should 
suppose no one would argue that a grappling-iron, 
for instance, is not a portion of the balloon, which 


drags the balloon to the ground, and it is, to my 
mind, a similar question when you regard a ship 
and an anchor; but it cannot be said that a 
rock to which a vessel may be made fast is 
any part of it. The question has arisen for 
decision, not so much on the question of an 
anchor as on that of a tug towing a vessel, in the 
case of The Niobe (ubi sup.), where a tug which 
was towing a vessel had come into collision, and 
the ship which the tug was towing was held 
liable to pay the damages. There the House of 
Lords decided that it must be considered that the 
vessel herself, the Niobe, had caused the damage, 
although in point of fact physically it had been 
caused by the tug. It was necessary in that case 
to come to some conclusion as to the general way 
in which words of this kind are to be interpreted, 
and Lord Selborne and the other noble Lords 
came to the conclusion that the narrow construc- 
tion of the word “ship” could not be accepted in 
which and by which only the actual hull would be 
included. Lord Selborne says: “ But I cannot 
adopt so narrow a construction of those words. 
I should hold them to extend to cases in which 
the injury was caused by the impact, not only of 
the hull of the ship insured, but of her boats or 
steam launch, even if those accessories were not 
(as in this case) insured as being in effect parts of 
the ship.” That seems to me to be the first thing 
one has to grasp as the ground of +he decision 
in the case of The Niobe (ubi sup.), which is, to 
my mind, a much stronger one than the decision 
which we are arriving at to-day. That is the 
first position, namely, that the boats and steam 
launch and other gear, which are the equipment or 
the appurtenances of a ship, are to be regarded as 
the ship itself, and you have got, according to the 
case before the House of Lords, to this, that a tug 
was so regarded in that instance. Then it seems 
to me an anchor clearly must be so regarded, 
although it be at the end of a rope, and although 
the vessel had no contact with it except by the 
rope. But when you had got a tug which was 
not part of the equipment of the ship it was neces- 
sary to fortify the argument by showing that, for 
reasons apart from this case, and which do not exist 
here, the tug was to be regarded as part of the ship, 
and the majority of the noble Lords came to the 
conclusion thatit was. I think, putting it shortly, 
one of them (Lord Morris) said: “I consider the 
tug part of the apparatus for moving the ship 
Niobe,” and there are grounds for saying that it 
has for other purposes been found necessary to 
say that the tug and ship go together. Those 
reasons are not required here. It appears to me 
we need not go further than to say that this 
anchor must be regarded in the same way as the 
boats and the steam launch belonging to the ship 
would have been regarded in the case of McCowan 
v. Baine (ubi sup.) if they had been the actual 
object in collision. 

Then counsel for the corporation says this 
does not apply because the damage in that case 
was not done by the anchor; but it was done 
by a tug towing the vessel. It appears to me 
that that is not a sufficient reason for dissent- 
ing from or distinguishing the reasoning in that 
case. I think we must follow that reasoning, 
and we must class that part of the vessel as 
a ship whether it causes the collision or does 
the damage, or has the damage done to it. 
The rest of the cases which have been cited are 
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a little further from the point than the one 
I have been quoting, but they all seem to be 
in the same direction. The cases with regard 
to fishing tackle, and fishing stores, appear 
to rest on a special finding as to whether or 
not they were part of the equipment of the 
ship, and I đo not think they are immediately 
in point. But I am clear for the above reasons 
that we must answer this question in the affir- 
mative. 

PHILLIMORE, J.—I am of the same opinion. 
We have to consider whether there has been a 
collision with a ship. Now a collision with a ship 
cannot mean a collision with the whole ship in the 
sense of contact with every piece of the ship. 
There is a collision with a ship if there is contact 
with any portion of it. Now there are various 
movable portions of a ship which in one sense 
may be regarded as distinct from a ship, and 
treated possibly as appurtenances of a ship, and 
in another sense are parts of the ship. There is 
a narrow point of view in which you might say 
the hull, masts, and yards, and in the case of a 
steamer the funnel and bridge, and possibly the 
steering gear, are the ship; and the boats, marling 
spikes, cables, and anchors, and even the sails, 
because they can be unbent, are appurtenances of 
the ship. That is quite true in one sense, but in 
another sense all these articles are part of the 
ship. For instance, if there was a collision with 
a raked out jib-boom, or the studding sail boom, 
or a sail or the boat of a ship set in the skids 
or hung in the davits, or with the anchor 
a-cockbill, nobody would doubt that in all good 
sense that would be a collision with the ship. 
although in another sense you might say, “I did 
not actually touch the ship; I only touched her 
anchor, or her boat, or her sail.” So, in the same 
way, about an anchor. A collision with an anchor, 
or a cable which serves as an anchor to the ship, is 
a collision with a part of the ship extended for this 

mrpose. A ship very often does extend her area 
fy putting up additional rigging or by swinging 
her boats over the side—I am not speaking of 
sending her boats away—or by casting out her 
anchor, or by casting out a tow-line with which 
she is fast to another vessel ; those are all portions 
of the ship projecting for the same purpose as 
my arm may project from my side, but none the 
less are part of the ship. The decision in 
The Niobe (ubi sup.) is very much stronger than 
even this case, I think, because a tug towing 
a vessel was there held to be part of the vessel ; 
and therefore a collision with the tug would be 
a collision with the ship. Nobody who knows 
anything about the decision in the House of 
Lords of The Niobe (ubi sup.) would have the 
slightest difficulty in coming to the conclusion 
that the learned) Lords were decidedly uphold- 
ing, and possibly more than decidedly up- 
holding, the view that if the damage in that case 
had been done by the Niobe to the vessel Valetta 
by the rope out between the Niobe and the tug 
Flying Serpent, then the damage in that case 
would be held to be damage done by the Niobe 
within the meaning of the clause in that case. 
Now let me put it round the other way. The 
Valetta is insured against damage done by colli- 
sion with a vessel, and she is injured by a rope 
from the Niobe, and instead of recovering against 
the Niobe she goes against her own underwriters, 
nobody would doubt she would be entitled after 


the decision of the House of Lords, if not inde- 
pendently of that, to recover as by reason of a. 
collision with a vessel. That seems a stronger 
case than the present. I think some assistance is 
to be got from the case of Gale v. Lawrie (ubi sup.) 
and the decision in the King’s Bench. I do not 
lay much stress upon it. I think both upon the 
principle and the light given by the House of 
Lords we ought to have no hesitation in holding 
that this accident is within the policy and the 
plaintiff ought to recover. 


Judgment for the plaintiff, the assured. 


Solicitors for the assured, Lowless and Co. 
Solicitors for the corporation, William Hurd 
and Son. 


May 14 and June 13, 1901. 


(Before Lord ALVERSTONE, C.J., LAWRANCE 
and PHILLIMORE, JJ.) 


Pou v. DAMBE. (a) 


Merchant shipping—Foreign ship in British port 
—Desertion of foreign seaman—Inducing such 
desertion—Merchant Shipping Act 1894 (57 & 58 
Vict. c. 60), s. 236 (1). 


Sect. 236 (1), which makes it an offence to persuade 
or attempt to persuade “ a seaman or apprentice 
to . . . desert from his ship,” does not apply 
tu the persuading or attempting to persuade u 
foreign seaman to desert a foreign ship lying in 
a British port. 

P.was a foreign sailor serving on board a Russian 
ship. While the Russian ship was lying in a 
British port, A. persuaded him to desert, A.wus 
afterwards prosecuted for an offence under 
sect. 236 (1) and convicted, 

Held, that the conviction was wrong. 


Cass stated by the stipendiary magistrate for the 
county borough of Cardiff. 

The respondent was the master of the Russian 
ship Lennox, which at the time of the alleged 
offence was lying at the West Dock at Cardiff. 
The Lennox was not registered or owned in the 
United Kingdom, and was not a British ship but 
a foreign ship. 

On the 25th Dec. 1900, one Johannes Pilder, 
who was then a foreign seaman lawfully engaged 
on the Lennox, met the appellant Poll, a boarding 
master living at Cardiff. At this interview the 
appellant persuaded Pilder to desert from the 
Lennox and to join another ship where he would 
receive better wages. Pilder did then desert 
from the Lennox, and on the following day 
was taken to the railway station at Cardiff by 
the appellant, who, after providing him with a 
ticket, saw him leave the station in a train for 
Bristol in the company of five other sailors and 
an agent of the appellant. Pilder was subse- 
quently arrested, on a warrant, as a deserter from 
the Lennox. 

Upon the hearing of the information, charging 
the appellant, under sect. 236 of the Merchant 
Shipping Act 1894, with having unlawfully 
persuaded Pilder to desert from his ship, it was 
contended cn behalf of the appellant that the 
magistrate had no jurisdiction to hear and 
determine the case, the offence being charged 
in respect of a foreign seaman engaged on a 


(a) Reported by J. ANDREW STRAHAN, Esq., Barrister-ut-Law. Ì 
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foreign ship, and that by sects. 260 and 261 | registered in the United Kingdom, and to the 


of the Merchant Shipping Act 1894, Part 2 
of the Act (under which head the section 
creating the offence is classified), was restricted 
in its application to those ships mentioned 
in those sections — viz., sea-going ships regis- 
tered in the United Kingdom and sea-going 
British ships registered out of the United 
Kingdom. 

The magistrate was of opinion that sect. 236 
was applicable to foreign ships, that the words 
“his ship” in that section were as general as 
the words “any ship in the United Kingdom” 
in sect. 111, and that, as both sections are 
classified under Part 2 of the Act, the present 
case was governed by Reg. v. Stewart (80 
L. T. Rep. 660). He therefore convicted the 
appellant, and fined him 5l. and costs, but 
stated this case for the opinion of the High 
Court. 

Bailhache for the appellant. 

H. Sutton for the respondent. 


The arguments of counsel appear sufficiently 
for the judgment. ' 

Besides the authorities therein mentioned, 
counsel cited 

Thomson v. Hart, 18 Sc. Sess. Cas. 4th ser., Just. 3 ; 

Bank of England v. Vagliano, 64 L. T. Rep. 353 ; 
(1891) A. ©. 353; 

The Fulham, 81 L. T. Rep. 19; 8 Asp. Mar. Law 
Cas. 425, 559; (1899) P. 251, at p. 259. 

June 13.—PHILLIMORE, J. read the following 
judgment of the court.—This is a case stated by 
the stipendiary magistrate for Cardiff, and upon 
it we have to determine whether it is an offence 
under the Merchant Shipping Act of 1894 to per- 
suade in England a foreign seaman to desert from 
a foreign ship when such ship is lying in an 
English port. The language of sect. 286, sub- 
sect. 1, is as follows: “If a person by any means 
whatever persuades or attempts to persuade a 
seaman or apprentice to neglect or refuse to join 
or proceed to sea in or to desert from his ship, or 
otherwise to absent himself from his duty, he shall 
for each offence in respect of each seaman or 
apprentice be liable to a fine not exceeding 101.” 
By sect. 742 “seaman” includes every person 
(except masters, pilots, and apprentices, duly in- 
dentured and registered) employed or engaged in 
any capacity on board any ship. The language 
of the Act is thus wide enouyh to cover this case ; 
but it is contended on behalf of the appellant 
that Part 2 of the Merchant Shipping Act, in 
which this section is found, applies only (except 
in certain specified places) to British ships, and 
the word “ship” in sect. 236 must be read as 
meaning British ship. Sect. 236. making it cri- 
minal to persuade desertion, may be looked upon 
as supplementary to the earlier sections, which 
made desertion itself punishable. They are 
sects. 22] to 224, both inclusive, and sect. 238, 
Sects, 221 to 224 are in equally general terms, and 
they follow upon sect. 220, which contains express 
words limiting its own application to the crews 
of British ships; there is, therefore, some 
ground for supposing that sects. 221 to 224 were 
not intended to be so limited. The sections as to 
the application of Part 2 are sects. 260 to 266, 
both inclusive. By sect. 260 this part “shall, 
unless the context or subject-matter requires a 
different application, apply to all sea-going ships 


owners, masters, and crews of such ships,” with 
certain qualifications as to lighthouses, vessels, 
yachts, and fishing-boats, which are dealt 
with in sects. 262 and 263. By sect. 261 
this part shall, unless as aforesaid, apply to all 
sea-going British ships registered out of the 
United Kingdom, and their owners, masters, and 
crews in respect of certain specified matters, one 
of which is discipline. It will be important to 
note that this specification of details occurs only 
in the section which deals with British ships 
registered out of the United Kingdom, and that 
there is the same arrangement in sect. 109 of the 
Act of 1854, which in substance corresponds with 
the two sects. 260 and 261 of the Act of 1894. 
This is not unimportant in view of some observa- 
tions of Blackburn, J. in the case of Leary v. 
Lloyd (3 E. & E. 178). Sect, 264 enables colonial 
Legislatures to adopt any provisions of this part 
which do not otherwise apply, and sect. 265 
provides for the case of an apparent con- 
flict of laws “in any matter relating to a ship 
or to a person belonging to a ship.” This section 
would meet the case of a conflict between the 
laws of different parts of His Majesty’s do- 
minions; but it might have a wider application 
in the case of any sections of Part 2% of the 
Act which apply to foreign ships. Sect. 266 is 
not material to this case. It is clear, there- 
fore, that as a general rule this part of the Act 
is not to apply to foreign ships—tbat is to say, 
it is not to be enforced against foreign ships or 
owners of foreign ships, or persons on board 
foreign ships, or as to matters done or to be 
done on foreign ships. But it does not, there- 
fore, necessarily follow that it does not apply to 
persons who have deserted from foreign ships or 
to English subjects who in England have abetted 
such desertion. A formidable argument, however, 
against the application of the section as to deser- 
tion from foreign ships is derived from sect. 238. 
By this section, where it appears to the Crown 
“that due facilities are or will be given by the 
Government of any foreign country for recovering 
and apprehending seamen who desert from British 
merchant ships in that country,” the Crown may 
hy Order in Council direct that this section shall 
apply, and where it applies and a seaman deserts 
when within any of the king’s dominions from a 
merchant ship belonging to a subject of that 
country, “any court, justice, or officer that would 
have had cognisanceof the matter if the seaman had 
deserted from a British ship shall, on application 
of a consular officer of a foreign country, aid in 
apprehending the deserter,” and may “ order him 
to be conveyed on board his sbip or delivered to 
the master . . .” It is said that it is only 
under this section that desertions from foreign 
ships can be dealt with by an English court, and 
also that this section would be unnecessary if the 
general provisions of sects. 221 to 224 upplied to 
foreign as well as British ships. The third sub- 
section of sect. 238 inflicts a penalty not exceed- 
ing 101. for harbouring or secreting a deserter 
who is liable to be apprehended under this 
section. This is said to overlap the second sub- 
section of sect. 236. There is no sub-section in 
sect. 238 corresponding with sub-sect. 1 of sect. 236, 
under which the information in the present case 
is laid. The weight of this argument is to a 
certain extent lessened by the consideration that 
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the Act of 1894 is a consolidating Act, and includes 
not only the Act of 1854, but several other Acts. 
Sect. 238 is a reenactment of the Foreign 
Deserters Act 1852 (15 & 16 Vict. c. 26), an earlier 
Act than the Act of 1854. It may well be that the 
Act of 1854 did make that of general application 
which had only limited application by the Act of 
1852 ; and in some respects the special provisions 
of the Act of 1852, as reproduced in sect. 238, aro 
different from the general provisions in the Act 
of 1894. Still, in our opinion, having regard to 
the terms of sect. 221, the general sections as to 
deserters, 221 to 224, do not apply to cases which 
come, or may come by the operation of an Order 
in Council, under sect. 238 The procedure is 
different; the seaman to whom sect. 222 applies 
is to be conveyed on board his ship, not by warrant 
of the court, but by the master or certain other 
persons, with or without the assistance of a police 
constable, and may require to be taken before a 
court to be dealt with according to law. More 
complicated provisions are applied to cases under 
sect. 223. But under sect. 238 there is to bea 
warrant under which the man is to be conveyed 
on board his ship, and when the warrant has been 
issued the seaman apparently has no direct right 
to have recourse to the court which issued it. The 
penalty for harbouring is different, and in sect. 238 
there is a significant proviso to which we have 
not yet referred excepting the case of a seaman 
who isa slave. There is no such proviso in sects. 
221 to 224, We therefore come to the conclusion 
that sects. 221 to 224 apply only to British ships, 
and that the offence of desertion from a foreign 
ship is punishable only under sect. 238, and where 
that section has been applied by Order in Council. 
Similarly, we must hold that theoffenceof harbour- 
ing a deserter from a foreign ship comes, if at all, 
under sub-sect. 2 of sect. 238, and does not come 
under sub.sect. 2 of sect. 236. Holding this, can 
we hold that sub-sect. 1 of 236 applies in respect 
of foreign ships? We think it is impossible so to 
hold. The words “seaman ” and “ship” in sub- 
sect. 1 must have the same limited meaning as the 
same words in sub-sect. 2. This view is in accord- 
ance with the decision of the Court of Queen’s 
Bench in the year 1860 in the case of Leary v. 
Lloyd (sup.) upon the parallel section (257) of the 
Act of 1854. We have, however, not held our- 
selves concluded by that decision, but have recon- 
sidered the matter upon the following grounds: 
First, the case was only argued on one side; 
secondly, Blackburn, J. who delivered the judg- 
ment of the court, seems to have thought that 
there was something special in the sections about 
discipline limiting their application, though pos- 
sibly not the application of the other section in 
the other part of that Act, to British ships, and 
we think thisisnot so. Thirdly, we think the case 
of The Milford (Swabey, p. 362) was not brought 
to the notice of the court. Now, the case of The 
Milford is certainly an authority for not restrict- 
ing Part 3 of the Merchant Shipping Act 1854 
to British ships. Dr. Lushington, in dealing with 
the argument that the 109th section of the Act 
of 1854 restrained the application of sect. 191, 
says, “The language there used, however, is 
affirmative, stating the cases to which the third 
part of the Act shall extend ; there are no negative 
words which extend to show that the court should 
not apply sect. 191 to foreign masters and sea- 


men.” This observation is perfectly general, and | 
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the authority of Dr. Lushington on shipping 
matters and on the construction of Acts was so 
high that it is unfortunate that The Milford case 
was not brought before the Court of Queen’s 
Bench before it decided Leary v. Lloyd (sup.). 
It should be added that the law as decided in 
The Milford case has been accepted ever since, 
and that the remedies given by sect. 191 were, 
and those of the corresponding section (sect. 
167 (1) of the Act of 1894 are, always afforded in 
proper cases to masters of foreign ships. On the 
other hand, it may be said Dr. Lushington’s 
judgment may well be supported on other 
grounds as well, and that he relied on other 
grounds as well. The decision may rest upon 
the ordinary rule as to the application of the 
lex fori. Again, the effect of sect. 191 was to 
enable the master to sue in the Admiralty Court 
and thereby to obtain process in rem against the 
ship. By the ordinary maritime law as adminis- 
tered in the other countries he had this right 
always, just as a seaman had. The English law 
had been exceptional in denying him this remedy, 
and in denying it to him because of a point of 
internal jurisdiction. When sect. 191 brought 
the maritime law of this country into line with that, 
of other countries it would have been absurd that 
the anomaly thus removed from municipal cases 
should have been left for foreign ones. These 
considerations certainly affect the weight of The 
Milford case as an authority in the present case. 
On the other hand, the case of Cope v. Doherty 
(2 De G. & J. 614) and the class of cases repre- 
sented by The Zollverein (Swabey, 96) show that 
there were other parts of the Merchant Shipping 
Act 1854 which our courts have declined to hold 
to be applicable to foreign ships. We do not, 
however, decide this case upon the ground that 
no sections in Part 2 of the Act of 1894 apply to 
foreign ships. We agree with our brethren 
Darling and Channell in the case of Reg. v. 
Stewart (80 L. T. Ps: 660; 8 Asp. Mar. Law 
Cas. 534; (1899) 1 Q. B. 964) that there may 
be acts done in relation to foreign ships which 
when done by English subjects in England come 
as much under the present provisions of the 
Merchant Shipping Act 1894 as if they were done 
in relation to English ships. We think that the 
case they had to deal with was one of such cases. 
We ground our decision upon the fact that this 
part of the Act (Part 2) contains a special pro- 
vision for the case of desertion from foreign ships, 
and has thus shown that its general provisions 
are limited to desertion from British ships. We 
hold, therefore, the appellant was not liable to 
conviction under sect. 236 of the Merchant Ship- 
ping Act 1894, and that the appeal must be 
allowed with costs. Gonvictionlguasied: 

Solicitor for the appellant, Hier Jacob, for 
Morgan Rees, Cardiff. 

Solicitor for the respondent, Solicitor of the 
Board of Trade. 
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May 16 and June 19, 1901. 

(Before KENNEDY and PHILLIMORE, JJ.) 
DAVIDSSON v. HILL AND OTHERS. (a) 
Negligence—Injury causing death—Alien—Death 
of alien on foreign ship by collision on high seas 
—Negligence of British ship—Right of represen- 
tative of alien to maintain action against 
English shipowner—Fatal Accidents Acts 1846 
and 1864 (9 & 10 Vict. c. 93, s.1; 27 & 28 Vict. 

c. 95, s. 1). 


The provisions of the Fatal Accidents Acts 1846 
and 1864 extend to a case where the person in 
respect of whose death damages are sought to be 
recovered in an English court against the owner 
of a British ship was an alien, and was at the 
time of the negligent act which caused his death 
on board a foreign ship on the high seas; and 
therefore a foreigner, the widow of a foreign 
seaman killed on the high seas while on board a 
foreign ship by a collision with a British ship 
caused by the negligent navigation of the British 
ship, can maintain an action in England under 
these Acts against the English shipowner for the 
negligence of his servants in causing the death. 

Adam v. British and Foreign Steamship Company 
Limited (79 L. T. Rep. 31; 8 Asp. Mar. Law 
Cas. 420; (1898) 2 Q. B. 430) dissented from and 
not followed. 


ARGUMENT of a question of law in an action on 
the following statement of facts :— 

1. Between 2 a.m. and 3 a.m. on the llth Aug. 
1900 a collision occurred on the high seas between 
the defendants’ steamship Egeter City and the 
Norwegian barque Ratata. Shortly after the 
collision and in consequence thereof the Ratata 
sank, and Johan Davidsson, a Norwegian subject 
employed as sailmaker on board the Ratata, and 
another man, also a Norwegian subject, were 
drowned. d 

2. The collision and the consequent drowning 
of Johan Davidsson were solely caused by the 
negligent navigation of the Eveter City by the 
defendants’ servants. { 

3. The plaintiff, Josefina Davidsson, is the 
lawful widow of the said Johan Davidsson, 
deceased, and brings this action under the pro- 
visions of 9 & 10 Vict. c. 93 and 27 & 28 Vict. 
c. 95 on behalf of herself and the six children 
lawfully begotten of herself and the said Johan 
Davidsson, deceased, to recover compensation for 
his death, There is no executor or adminis- 
trator of Johan Davidsson, deceased. 

The question to be decided by the court was 
whether upon the facts stated above the plain- 
tiff was entitled to recover damages in this 
action. 


The Fatal Accidents Act 1846 (9 & 10 Vict. 
c. 93) provides : 


Sect. 1. Whereas no action at law1s now maintain- 
able against a person who by his wrongful act, neglect, 
or default may have caused the death of another person, 
and it is oftentimes right and expedient that the wrong- 
doer in such case should be answerable in damages for 
the injury so caused by him: Be it therefore enacted, 
that whensoever the death of a person shall be caused 
by wrongful act, neglect, or default, and the sct, 
neglect, or default is such. as would (if death 
had not ensued) have entitled the party injured to 
maintain an action and recover damages in respect 
thereof, then and in every such case the person who 


(a) Reported by Ww. w. ORR, Esq., Barrister-at-Law. 


would have been liable if death had not ensued shall be 
liable to an action for damages, notwithstanding the 
death of the person injured, and although the death 
shall have been caused under such circumstances as 
amount in law to felony. 

Sect. 2. And be it enacted, that every such action 
shall be for the benefit of the wife, husband, parent, and 
child of the person whose death shall have been so 
caused, and shall be brought by and in the name of the 
executor or administrator of the person deceased, &c. 


The Fatal Accidents Act 1864 (27 & 28 Vict. 
c. 95) provides (in sect. 1) that where there is no 
executor or administrator of the person deceased, 
or that, there being such executor or administrator, 
no such action as in the previous Act mentioned 
shall be brought by or in the name of such exe- 
cutor or administrator within six calendar 
months after the death of the deceased, then the 
action may be brought by or in the name of all or 
avy of the persons for whose benefit the action 
might have been brought by the executor or 
administrator. 


J. A. Hamilton, K.O. (Henry Stokes with him) 
for the plaintiff—The question is whether the 
widow of the foreign seaman who lost his life on 
the high seas through the negligence of a British 
ship is entitled to maintain this action. A long 
series of cases assumed that the action could be 
maintained, but there is an express decision on the 
point by Darling, J. in Adam v. British and 
Foreign Steamship Company Limited (79 L. T. 
Rep. 31; 8 Asp. Mar. Law Cas. 420; (1898) 2 
Q. B. 480), in which it was held that the action 
could not be maintained in this country. There 
is, however, a decision to the opposite effect 
by Sir Robert Phillimore in The Explorer (23 
L. T. Rep. 604; 3 Mar. Law Cas. O. S. 507; 
L. Rep. 3 A. & E. 289). Coming to the Act, 
the preamble is very general, and in sect. 1 the 
plain words of the Legislature provide that if the 
person had been only injured and not killed, and 
if the injured person himself could have main- 
tained the action in this country, then, in case of 
his death, the action may be maintained in this 
country by the widow. The words are as wide 
and as express as if the word “foreigner” had 
been used. The object of the Act was that the 
wrongdoer should not escape liability by killing a 
person instead of merely injuring him. In every 
case, therefore, it comes simply to this: Could the 
deceased person himself have maintained the 
action if he had been injured only and not killed P 
If so, in the case of his death the action can be 
maintained by his personal representative. In 
this case the deceased if he had been merely 
injured could clearly have maintained an action 
in this country against the defendants. Gene- 
rally, to maintain an action of tort the act must 
be actionable by the lew loci and the lew fori; 
but in this case, as the accident took place on the 
high seas, no conflict of law arises, and the case is 
governed by the law maritime by which all torts 
on the high seas are actionable, apart from death. 
The plain words, therefore, and the plain policy 
of the Act cover this case. As the plaintiff is 
asking the court to dissent from the judgment of 
Darling, J. it is necessary to go through the cases. 
In The Guldfaxe (19 L. T. Rep. 748; 3 Mar. Law 
Cas. O. S. 201; L. Rep. 2 A. & E. 325) it was held 
by Sir R. Phillimore, though not without doubt, 
that the Admiralty Court had jurisdiction to enter- 
tain a suit under this Act by the representative of 


224 


MARITIME LAW CASES. 


- K.B. Drv.} 


DAVIDSSON v. HILL AND OTHERS. 


[K.B. Drv. 


a person killed in a collision between two vessels. 
In that case the injured person, whose representa- 
tive was suing, was a British subject, and the 
wrongdoer was a foreigner—the converse case to 
the present. This decision was approved of by 
the same judge two years afterwards in The 
Explorer (ubi sup.}, in which he held that this 
Act extended to the case of an alien killed on 
board a foreign vessel on the high seas, and that 
the Admiralty Court had jurisdiction under the 
Act to entertain a suit by the representatives of 
the alien so killed. The next case is The 
Franconia (36 L. T. Rep. 640; 3 Asp. Mar. Law 
Cas. 435; 2 P. Div. 163), afterwards overruled, in 
which it was held by the same judge and by the 
Court of Appeal (being equally divided) that the 
Admiraity Division had jurisdiction to entertain 
an action against a foreign ship for the death of 
the plaintiff's husband. Then we have Harris 
v. Owners of the Franconia (2 C. P. Div. 173), 
in which Reg. v. Keyn (2 Ex. Div. 63; 13 
Cox C. C. 403) was held binding on all the 
courts and was followed. In Seward v. Owner of 
the Vera Cruz; The Vera Cruz (52 L. T. Rep. 
474; 5 Asp. Mar. Law Cas. 386; 10 App. Cas. 
59) it was held by the Court of Appeal and the 
House of Lords (overruling The Franconia, ubi 
sup.) that the Admiralty Division had no juris- 
diction to entertain an action in rem for damages 
for loss of life under 9 & 10 Vict. c. 98. There 
the person suing was a British subject and the 
person sued was a foreigner and the owner of a 
foreign ship, and all that the court had there to 
decide or deal with was whether the Admiralty 
Division had jurisdiction in rem over these claims 
under Lord Campbell’s Act, under the words in 
the Admiralty Court Act 1861, “any claim for 
damage done by any ship,” and it was held that 
there was no such jurisdiction, though in the 
elaborate judgments of Lords Selborne and Black- 
burn language is used which clearly seems to 
assume that an ordinary action under the Act 
could have been maintained by a foreigner. 
Though statutes generally legislate for those 
who are subjects of this country, yet equaily so 
they sometimes legislate for foreigners, and we 
contend that this is one of those cases; and if 
this Act is applicable at all to accidents on the 
high seas there is no legal principle which pre. 
vents a foreigner from suing. [K=NNEDY, J. 
referred to Glaholm v. Barker (13 L. T. Rep. 653 ; 
L. Rep. 1 Ch. 223).] The object of the Act was 
to render the Englishman liable, and if it once 
be admitted that the Act is applicable to acci- 
dents on the high seas, then it can make no 
difference whether the person who is killed is a 
British subject or a foreigner. The decision of 
Darling, J. in Adam v. British and Foreign 
Steamship Company Limited (ubi sup.), in which 
he held that an action would not lie at the suit of 
an alien under this statute, is founded on a mis- 
conception, and, as there is a long line of autho- 
rities on the other side, it ought not to be followed. 
He also referred to 


Colquhoun v. Heddon, 62 L. T. Rep. 853 ; 25 Q. B. 


Div. 129; 

Jefferys v. Boosey, 23 L. T. Rep. O. 8. 275; 4 H. L. 
Cag. 815; 

Routledge v. Low, 18 L. T. Rep. 874; L. Rep. 3 
H. L. 100; 


The Bernina, 58 L. T. Rep. 423 ; 6 Asp. Mar. Law 
Cas. 257 ; 13 App. Cas. 1. 


[PHILLIMORE, J. referred to Le Mesurier v. 
Le Mesurier (72 L. T. Rep. 873; (1895) 
A. ©. 517).] 


Balloch (F. Laing, K.C. with him) for the defen- 
dants.—The question resolves itself shortly to this, 
whether the language of this Act shows an express 
or clear intention to confer on a foreigner resident 
out of the jurisdiction a new right of action in 
respect of a wrong committed out of the juris- 
diction. If the Legislature in this Act is to be 
assumed to be legislating for foreigners as well as 
British subjects, then the language is wide 
enough to include this case. But on the autho- 
rities it is submitted that the courts in construing 
such statutes as these must assuine that our 
Legislature does not legislate for persons other 
than its own subjects, unless it shows a clear 
intention to do so. No such clear intention is 
shown in this statute. Before this Act was passed 
no such right of action as this was given either 
by the law of England or by maritime law, and 
therefore if the plaintiff has any right to main- 
tain this action it must be under the statute. I 
must admit that if this man had been merely 
injured instead of having been killed he would 
have had a right of action—that is,a right in 
personam. This statute confers new rights, and 
the question is, Does it show a clear intention to 
confer upon and extend these new rights to 
foreigners over whom the courts of this country 
have no jurisdiction? The onus as to showing 
that is on the plaintiff. The person who is suing 
in this action is not the injured person, but 
another person suing under a new right, and the 
right so to sue must be given in express terms. 
There are two classes of cases which illustrate the 
principle. First, we have statutes limiting the 
liability of shipowners, such as sect. 504 of the 
Merchant Shipping Act 1854 and sect. 54 of the 
Merchant Shipping Act 1862. The words of 
sect. 504 were perfectly general; they were, “no 
owner of any sea-going ship” shall be liable to more 
than a specified amount with respect to certain 
things. The statute was therefore wide enough 
to give that right to every owner, whether British 
orforeign. There have beena number of decisions 
on these Acts which show that the provisions 
apply only to British ships, and that a foreigner 
could not limit his liability. In Cope v. Doherty 
(31 L. T. Rep. O. 8. 173, 307; 4 K. & J. 367; 2 
De G. & J. 614), decided on sect. 504, Wood, V.C. 
said: “I decide entirely upon those general prin- 
ciples that the Legislature was simply intending to 
regulate those rights which exist between its own 
subjects, unless otherwise actually expressed, and 
that there was no intention either to restrict or 
enlarge the rights of a foreigner.” The Wild 
Ranger (7 L. T. Rep. 725; 1 Mar. Law Cas. O. S. 
275; Lush. 553), General Iron Screw Collier Com- 
pany v. Schuurmann (4 L. T. Rep. 138; 1 Mar. 
Law Cas. O. S. 60; 1 J. & H. 180), and The Amalia 
(8 L. T. Rep. 805; 1 Mar. Law Cas. O. S. 359; 
Br. & Lush. 151) are to the like effect, and show 
that the statutes are not to be construed as 
limiting or extending the liabilities of foreigners 
unless they do so in express terms. The next 
class of cases is as to navigation, where the same 
principles are laid down : 


The Zollverein, 27 L. T. Rep. O. S. 160; Swab. 96; 
The Sazonia, 6 L. T. Rep. 6; Lush. 410. 


In Story’s Conflict of Laws (7th edit. 1872), p. 471, 
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8, 373g., the matter is dealt with, and the para- 
graph ends thus (p. 472) : “ But beyond that limit ” 
—thatis, the three miles limit—“any where upon the 
high seas, British statutes can have no legitimate 
operation, except under peculiar circumstances, 
their general force and operation ceasing at that 
limit.” If the Legislature had intended to confer 
this right on a foreigner for an act done on the 
high seas, then it would also have imposed a like 
liability, which could only have been by giving a 
right of action in rem, and the fact that they have 
imposed no such liability is strong to show that 
they have conferred no such benefit. The point 
was decided against our contention in The 
Explorer (ubi sup.), but it was not raised again 
until it was raised before Darling, J. and decided 
in favour of the defendants’ contention in Adam 
v. British and Foreign Steamship Company 
Limited (ubi sup.), which ought to be followed. 


J. A. Hamilton, K.C. in reply. Gti, odie 


June 19—Kzunnepy, J. read the following 
judgment :—In this case I am of opinion that the 
plaintiff is entitled to our judgment. If the 
deceased seaman, who came to bis death through 
the negligence of the defendants’ servants, had 
been a British subject, no doubt, in my view, 
could have arisen as to the right of the widow to 
maintain such an action as the present. The 
action is an action in tort. The defendants, 
whose servants occasioned the death, are British 
subjects, and were at the time navigating a 
British ship, the property of the defendants. 
Their negligence and the consequent death of the 
seaman by drowning, which give rise to the 
claim, both took place on the high seas, “ which,” 
to quote the language of Lord Esher (then 
Brett, L.J.) in Chartered Mercantile Bank of 
India v. Netherlands India Steam Navigation 
Company (48 L. T. Rep. 546, at p. 549; 5 Asp. 
Mar. Law Cas. 65, at p. 68; 10 Q. B. Div. 521, 
at p. 537), “is the common ground of all coun- 
tries,’ and therefore, as he proceeds to state, 
the well-known rule in the case of actions of tort 
“with regard to the exclusive jurisdiction of a 
foreign country does not apply.” Does it make 
any difference that the deceased was not a 
British subject, but a Norwegian subject? The 
contention put forward on behalf of the defen- 
dants is that the foreign nationality makes all the 
difference. Now, in considering how this stands, 
it is, I think, not irrelevant to point out that, if 
the deceased had been only damaged by the 
negligence of the defendants’ servants and not 
drowned, he could have prosecuted an action for 
the negligence in the High Court of Justice if it 
be assumed, as it properly must be in order to test 
the right, that the presence of the defendants in 
this country, and therefore within the jurisdic- 
tion, had prevented any technical difficulty arising 
as to the service of the proceedings upon them. 
He could equally have maintained his action if, 
the circumstances being otherwise the same, the 
defendants, instead of being British subjects, 
had been foreigners: (see the judgment of Brett, 
L.J. in Chartered Mercantile Bank of India 
v. Netherlands India Steam Navigation Com- 
pany, ubi sup.; and the judgment of Sir Robert 
Phillimore in The Leon, 44 L. T. Rep. 618; 
4 Asp. Mar. Law Cas. 404; 6 P. Div. 148, citing the 
earlier decisions of Dr. Lushington in The Wild 
Ranger (ubi sup.) and The Zollverein (ubi sup.). If 
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this be so, it would seem to be rather a strange 
thing that the foreign nationality of the sufferer 
by another’s negligence in no way prejudices his 
right of action here if he is only hurt and not 
killed, yet that, if he is killed, it should form, 
the circumstances being otherwise identical, an 
absolute bar to any relief of the sufferer’s family 
under these Acts. The Acts are Acts the express 
object of which is to create a liability in an 
action for damages at the suit of relatives who 
suffer from the death of the deceased person, 
whenever the act, neglect, or default which 
causes the death is such as would, if death had 
not ensued, have entitled the party injured to 
maintain an action to recover damages in respect 
thereof. It is contended, however, by the defen- 
dants that such is the law, and the ground upon 
which it is based is that the Fatal Accidents Acts 
1846 and 1864 (9 & 10 Vict. c. 93; 27 & 28 Vict. 
c. 95) must be understood as applicable only to 
British subjects and those persons, whatever be 
their nationality, who are actually within the 
territorial jurisdiction of the British Crown. 
The deceased man, Johan Davidsson, was a 
Norwegian subject, and, as I understand the 
statement of counsel, had his home with his 
family in Norway. 

The defendants properly rely on a recent deci- 
sion of my brother Darling in Adam v. British and 
Foreign Steamship Company Limited (ubi sup.), 
and there is no doubt we cannot decide in favour of 
the plaintiff in the present case without disagree- 
ing from Darling, J. in regard to that judgment. 
It becomes, therefore, my duty respectfully to 
consider the grounds upon which it is based, and 
to state why I feel myself compelled to differ 
from his decision. The circumstances there were 
substantially identical with those of this case. 
The learned judge in his judgment agreed that 
“there can be no doubt that had the deceased 
man been an English subject this action would 
have lain, notwithstanding that the negligence 
and death both occurred upon the high seas.” 
He decided against the plaintiff on the ground, 
as he stated (79 L. T. Rep., at p. 32; 8 Asp. Mar. 
Law Cas., at p. 421; (1898) 2 Q. B., at p. 432), 
that “it is a principle of our law that Acts 
of Parliament do not apply to aliens, at least 
if they be not even temporarily resident in 
this country, unless the language of the statute 
expressly refer to them.” Ina later passage in 
his judgment, at p. 434, the proposition is stated 
in a somewhat modified form. ‘The intention of 
the Legislature is to be collected from the statute, 
and I see no implied, and certainly no express, 
intention to give to foreigners out of the juris- 
diction a right of action which even British 
subjects had not until the passing of 9 & 10 Vict. 
c. 93.” In support of the proposition thus laid 
down my brother Darling cites passages from the 
judgments of Dr. Lushington in The Zollverein 
(ubi sup.), of Jervis, C.J. in Jefferys v. Boosey 
(ubi sup.), and of Lord Esher in Colquhoun v. 
Heddon (ubi sup.). I venture to think that it 
is very important, in order to judge rightly of 
the applicability of these expressions of judicial 
opinions to other cases, to pay careful attention 
to the kind of case which in each instance gave 
occasion for the utterance of them. Before pro- 
ceeding in this direction I will only remark in 
passing that in Routledge v. Low (18 L. T. Rep., 
at p. 878; L. Rep. 3 H. L., at p. 119) Lord West- 
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bury expressed his dissent from the reasoning in 
Jefferys v. Boosey (ubi sup.), the sum of which he 
states to be “the conclusion that a British statute 
must be considered as legislation for British 
subjects only unless there are special grounds 
for inferring that the statute was intended 
to have a wider operation”; and that Lord 
Brougham in his judgment in Jefferys v. Boosey 
(23 L. T. Rep. O. S., at p. 275; 4 H. L. Cas. 
at p. 970) states the law in more guarded terms 
than those quoted from the judgment of the 
Chief Justice. “Generally,” he says, “we must 
assume that the Legislature confines its enact- 
ments to its own subjects over whom it has 
authority, and to whom it owes a duty in return 
for their obedience. Nothing is more clear than 
that it may also extend its provisions to foreigners 
in certain cases, and may, without express words, 
make it appear that such is the intendment of 
those provisions. But the presumption is rather 
against the extension, and the proof of it is 
rather upon those who would maintain such to be 
the meaning of the enactments.” If, now, we 
look at the cases in which the judicial dicta in 
question have been uttered, we find, in my opinion, 
that in each of them the statutory enactment 
under consideration was one which related to 
matter of a special and exceptional kind. In 
Jefferys v. Boosey (ubi sup.) the Act under con- 
sideration was 8 Anne, c. 19, creating the special 
and peculiar property in literary productions called 
copyright; in Colquhoun v. Heddon (ubi sup.) the 
statute was an Income Tax Act, and the par- 
ticular question was the construction of the words 
“in or with any insurance company existing on 
the Ist Nov. 1844.” In The Zollverein (ubi sup.) 
the principal statutory provision in view was 
sect. 296 of the Merchant Shipping Act 1854, 
which imposed a duty in regard to navigation, 
which has not been imposed by the maritime law, 
and could not be held in the Court of Admiralty 
to bind a foreign vessel, and the position is 
grounded upon the want of equity which there 
would be in a decision which allowed the foreigner 
to benefit by a breach of the municipal law to which 
he could not himself beiheld amenable. So, again, 
in the case of Cope v. Doherty (31 L. T. Rep. O. S. 
307; 2 De G. & J. 614) the statutory provisions 
under consideration, the Merchant Shipping Act 
1854, Part 9, were provisions of a peculiar 
character in so far as they placed a restriction, 
limiting liability, upon the general law of nations. 
Under that general law the owners of a ship 
injured by the negligent navigation of another 
are entitled to full damages; but to hold the 
provisions of the Act which created this peculiar 
restriction as intended to apply to foreigners 
would be, as Wood, V.C. puts it in his judg- 
ment, “an attempt on the part of the British 
Parliament to legislate for foreigners by taking 
away those rights and privileges which they enjoy 
by the general law, which gives full compensation 
for damages.” And even in this case Knight 
Bruce, L.J., in his judgment on the appeal, 
reserved a question whether the Act might not 
apply if instead of both the plaintiffs’ and the 
defendants’ ships being foreign, one had been 
British. ‘“Tassume,” he says (31 L. T. Rep. O. S. 
at p. 307; 2 De G. & J. at p. 621), “that the 
plaintiffs,” the parties who were claiming the 
limitation, “ would have been right if both the 
Tuscarora and the Andrew Foster had been British 


in ownership and character, all things else being 
the same; nor do I say whether the plaintiffs 
would have been right or wrong, if one only 
of the two ships had been of that description, or 
if the collision had happened in a British river or 
a British port.” The law as to the limitation of 
liability is the same as applied to foreign ships 
as was afterwards dealt with by the Merchant 
Shipping Act 1862 (25 & 26 Vict. c. 63). 

It seems to me that the Fatal Accidents Acts, 
which are under our consideration in the present 
case, embody legislation which is of a very different 
character. The basis of the claim to which they 
give statutory authority is negligence causing 
injury, and that is a wrong which I believe the 
law of every civilised country treats as an action- 
able wrong. They create, no doubt, a new cause 
of action (see per Lord Selborne and Lord Black- 
burn in The Vera Cruz (ubi sup.), for previously 
the relatives of the deceased could not in 
England sue the wrongdoer. The measure of 
damages is not the same as in an action by the 
injured man, and his death is an essential con- 
stituent of the right of action. None the less, as 
I venture to think, is it true to say that in sub- 
stance the purpose effected by the legislation is to 
extend the area of reparation for a wrong which 
civilised nations treat as an actionable wrong ; 
indeed, the right of redress given is, in a sense, 
according to the decisions of the Queen’s Bench 
(Blackburn and Lush, JJ.) in Read v. Great 
Eastern Railway Company (18 L. T. Rep. 822 ; 
L. Rep. 3 Q. B. 555) and the Queen’s Bench 
Division in Grifiths v. Earl of Dudley (47 L.T. 
Rep. 10; 9 Q. B. Div. 357), so far identified with 
the right of the injured man that, if death ensues 
after he has sued and recovered damages, the 
relatives have no cause of action under this legis- 
lation. In Scotland (see Bell’s Principles of the 
Law of Scotland) and in most of the American 
States (see Ha parte Gordon, 14 Otto, 515) the 
right of action in the relatives of the deceased 
person for compensation for his death by the negli- 
gence of another is recognised by the law, and I 
believe, though I cannot quote any authority 
upon the point, that it is also recognised by the 
law of France and Germany. It seems to me, 
under all the circumstances and looking at the 
subject-matter, more reasonable to hold that 
Parliament did intend to confer the benefit of 
this legislation upon foreigners as well as upon 
subjects, and certainly that as against an English 
wrongdoer the foreigner has a right to maintain 
his action under the statutes in question. It 
is not necessary to decide whether—assuming, of 
course, that no technical difficulty arises as to 
service of proceedings—the action could be main- 
tained in the English courts, the death occurring 
through negligence in collision on the high seas, 
and both parties were foreigners, or where the 
wrongdoers were foreigners and the sufferer 
English. My present opinion is that an action 
could be maintained, but I desire to be under- 
stood as not expressing, as it is not necessary to 
express, a decided opinion upon this point. Here 
the plaintiff seeks to enforce her claim against 
a British subject, and I cannot see why she 
should not do so. If she has not the right, we 
should have the anomaly, as it seems to me, that 
if a foreigner and an Englishman serving on the 
same ship were both drowned on the high seas 
by the same collision negligently caused by an 
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English vessel, the widow of the one could, 
and the widow of the other could not, obtain 
by suing the owners of the ship in fault in 
personam that reparation which our Legisla- 
ture in these statutes has declared to be a 
just reparation. Let me add that the view 
which I take has the weighty authority of 
Sir Robert Phillimore in The Explorer (ubi sup.), 
after argument by Mr. R. G. Williams. That 
decision was no doubt overruled by the Court of 
Appeal and the House of Lords in The Vera 
Cruz (ubi sup.), but, as I understand, the 
judgment of the House of Lords is upon a 
different point altogether—namely, that the Court 
of Admiralty had no jurisdiction to entertain an 
action in rem for loss of life under Lord Camp- 
bell’s Act—and it will not be, I think, wholly 
undeserving of notice that in the case of The 
Bernina (ubi sup.), which was litigated in 1886 and 
1887—that is, two years after the decision in The 
Vera Cruz (ubi sup.) was carried up to the House 
of Lords—one of the two successful claimants for 
damages under Lord Campbell’s Act in an action 
in personam, against the owners of the wrongdoing 
ship, was,as I have ascertained from the Admiralty 
Registry, Habiba Toeg, of Bagdad, the mother (as 
appears from the statement in the judgment of 
Lord Esher in The Bernina, 56 L. T. Rep., at p. 
259; 6 Asp. Mar. Law Cas., at p. 76) and adminis- 
tratrix of Moses Aaron Toeg, a passenger on a 
ship from London to Bushire and who had lost 
his life in the collision caused by the negligence of 
the defendants’ servants in the course of the 
voyage, and who, as I presume from his name and 
from his mother’s nationality, was a foreigner. No 
question of her right to recover on the ground of 
nationality either of herself or the deceased was 
raised by the defendants, and therefore the case 
is not in any sense a decision in favour of the 
right. But in a case contested so persistently as 
this was, it is difficult to suppose that the question 
would not have been raised, had it been one in 
which the point could be rightly and successfully 
taken. Iam of opinion that judgment must be 
for the plaintiff. ge 
PHILLIMORE, J. read the following judgment : 
—I agree with the judgment of my learned 
brother. We have here to determine whether a 
foreigner, the widow of a foreign seaman, killed 
on the high seas when navigating on board one of 
the ships of his own country by collision between 
his ship and a British ship, can maintain an 
action in England against the English owners of 
the British ship for the negligence of their 
servants in causing the collision and death. I 
start with the proposition that if the man had 
not been killed, but only injured, he during his 
life could have maintained an action for damages, 
such an action being maintainable by the lex 
fori and by the lex loci delicti commissi, whether 
the locus be regarded as English or British terri- 
tory, or as the high seas over which maritime law, 
or maritime law as administered in this country, 
prevails. As regards English or British territory 
this is common knowledge. That such a tort 
would also be actionable by the law maritime as 
administered in this country is shown by The 
Ruckers (4 C. Rob. 73), and by other cases which 
Iam about to cite. I have no doubt that other 
countries administer the law maritime in the 
same way. For some proof of it I cite the obser- 
vations in the American cases of The Belfast (7 


Wallace, 624) and Ex parte Gordon (14 Otto, 515). 
This not being an action in rem, it is not neces- 
sary to show that the High Court of Admiralty 
would, while there was such a separate court, 
have had jurisdiction. But I have no doubt that 
it would. The principle of the decision in The 
Zeta (69 L. T. Rep. 630; 7 Asp. Mar. Law Cas. 
369 ; (1893) A. C. 468), and the reasoning of Lord 
Herschell, in whose judgment all previous cases 
are cited, the language of my brother Bruce in 
The Theta (71 L. T. Rep. 25; 7 Asp. Mar. Law Cas. 
480 ; (1894) P. 280), and the settled practice of the 
Admiralty Division to allow in proper cases such 
actions in rem, have concluded this question, the 
true key to which might have been found long ago 
in the language of Dr. Lushington in The Sarah 
(Lush. 549). Ihave hitherto not considered one 
possible lew loci, the law of the foreign ship, in 
this instance that of Norway. If such a tort 
were not actionable by the law of Norway, it 
would be necessary to consider which was the law 
applicable, whether that of the British ship on 
which the act of negligence was committed, or 
that of the Norwegian ship on which the act was 
felt, or whether, as the death of the deceased 
seaman was in the sea by drowning, general 
maritime law, or maritime law as administered in 
the English courts, should apply. This matter 
underwent great discussion in Reg. v. Keyn (ubi 
sup.). It will be found treated of in the separate 
judgments of Lindley, J. at p. 98 (2 Ex. Div.) ; of 
Denman, J. at pp. 101 to 107; Brett, J. at p. 148; 
Bramwell, J. at p. 150; Lord Coleridge, O.J. at 
p. 158; and of Cockburn, C.J. at pp. 232 to 238. 
It would be necessary also to consider the case 
of The Leon (ubi sup.). But till it is otherwise 
pleaded and proved, I take the law of Norway to 
be the same as our own. 

Having thus established my first proposition 
that an injured man could have maintained 
during his life an action for damages in such 
a case as the present, I come to apply the 
Fatal Accidents Act 1846. This statute enacts 
as follows: [His Lordship read sect. 1, and 
proceeded :| These words (of that section) are 
wide enough, and no one doubts that they 
apply to foreigners in England, or to British 
seamen as against a British shipowner on the 
high seas. There is the lex fori, and, if the tort 
be held to be done on the British ship, the lex 
loci. It has not been pleaded that the law of 
Norway differs in this respect from ours; and I 
leave, as before, the possible consequences of such 
a state of things out of consideration. If the lex 
loci be the law maritime, I am not sure that it 
must not now be held that the injury done to the 
relatives of a dead man by killing the bread- 
winner is to be deemed an actionable tort by the 
law maritime. The reasoning of the Supreme 
Court of the United States in the case of Ex parte 
Gordon (ubi sup.), already cited, and the fact that 
by the law of Scotland, and I believe now by the 
law of many civilised countries, for example, the 
United States (ubi sup.), France (see Zachariae, 
edit. 1878, vol. 4, p. 17), and Germany, as I am 
informed, this action lies, lead me to think that 
if at one time this tort was not actionable by the 
law maritime, it may yet well be actionable now. I 
have still to consider the decision and reasoning of 
my brother Darling in Adam v. British and Foreign 
Steamship Company Limited (ubi sup.). That 
decision is in point, and, if we decide now in favour 
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of the plaintiff, we must disagree with it. It 
rests mainly, I think, upon the principle that Acts 
of Parliament are to be deemed not tv apply to 
non-resident aliens unless the court is compelled 
so toapply them. There are a number of decisions 
upon the construction of the Merchant Shipping 
Act of 1854, which set forth this principle as 
applicable to the construction of statutes imposing 
a burden upon aforeigner. Perhaps the strongest 
of these is Cope v. Doherty (ubi sup.) ; but even in 
that case the reservation of Knight Bruce, L.J. 
(31 L. T. Rep. O. S., at p. 308; 2 De G. & J., at 
p. 621) would make me pause. On the other 
hand, where it is a case of giving a remedy to 
a foreigner, the decision of Dr. Lushington in 
The Milford (31 L. T. Rep. O. S. 42; Swab. 362), 
and the constant practice which has followed 
upon that decision, is the other way. This latter 
position is, I think, sound. Our courts are 
not only open, but open equally, to foreigners 
as to British subjects; and foreigners who have 
the benefit of the English common law have also 
the benefit of English statutes. At any rate, 
where a statute brings the English law into har- 
mony with the law of the foreigner, as in the case 
of The Milford (ubi sup.), I think this must be so. 
If an Englishman on board a foreign ship, or a 
foreigner on board a British ship, is run down 
by a British ship upon the high seas, it seems 
almost certain that an action would lie. Are the 
representatives of a foreigner on board a ship 
of his own nationality, whose national law would 
probably give them at least as good a remedy as 
that given by the Fatal Accidents Act, to be 
deprived of their right to recover because they 
must have recourse to statute law instead of to 
unwritten common law? I think not. Is the 
law to be different for a Scotch owner of a British 
ship and the English owner of a British ship, and 
can it be that as against the owner in this case, if 
he were a Scotchman, the foreigner could maintain 
an action because the law of solatium is part of 
the common law of Scotland, but as against an 
English owner he cannot, because the Fatal Acci- 
dents Act is a statutory addition to the common 
law of England? I think not. There must be 
judgment for the plaintiff with costs. 


Judgment for plaintiff on the question of law, 
with costs. 
Solicitors for the plaintiff, Stokes and Stokes. 


Solicitors for the defendants, Ince, Colt, and 
Ince. 


June 18 and 21, 1901. 
(Before MATHEW, J.) 


PENINSULAR AND ORIENTAL STEAM NAVIGA- 
TION COMPANY v. THE KING. (a) 


Seamen—Lascars—Ship registered in the United 
Kingdom — Crew space — Merchant Seamen 
(Indian) Act No. 13 of 1876—Merchant Shipping 
Act 1894 (67 & 58 Viet. c. 60). 


The crew space required for Lascars, who are 
British subjects and natives of India, upon 
ships registered in the United Kingdom, and 
trading between England and Australia and 
England and India, is regulated by the Merchant 
Shipping Act 1894, and not by the Merchant 
Seamen (Indian) Act No. 13 of 1876. 


(a) Reported by W. DE B. HERBERT, Esq., Barrister-at-Law > 


[K.B. Div. 


PETITION OF RIGHT. 

The petitioners are a corporation owning ships 
trading between England and India, China and 
Australia respectively, and have for many years 
employed to navigate their steamers a class of 
British subjects, natives of India, called 
Lascars. 

Such Lascars have been shipped for many years 
in British India under agreements in the form 
approved by the Governor-General of India in 
council. 

For many years the crew space provided for 
such Lascars has largely exceeded the crew space 
required to be provided for Lascars by the Indian 
Act of 1876 (1876, No. 13, s. 9) in cases to which 
that section is applicable, but has fallen short of 
the crew space required to be provided for seamen 
by sech. 210 of the Merchant Shipping Act 1894 
in cases to which that section is applicable. 

Two of the petitioner’s ships, registered before 
the passing of the Merchant Shipping Act 1894 
in the United Kingdom, in conformity with the 
Merchant Shipping Act 1854 and the Acts amend- 
ing the same, traded between England and 
Australia and England and India, carrying 
a crew of Lascars accommodated as stated 
above, and shipped under an agreement as stated 
above. 1 

A surveyor of ships appointed by the Board of 
Trade inspected the crew space occupied by the 
Lascars on the two ships, and alleged that the 
provisions of sect. 210 of the Merchant Shipping 
Act 1894 had not been complied with, and 
reported such failure to the appropriate chief 
officer of Customs, who thereupon altered the 
registered tonnage of the ships, and disallowed 
the deduction of the crew spaces from the 
tonnages. , 

The petitioners admitted that if Lascars were 
seamen within the meaning of that word in 
sect. 210 of the Merchant Shipping Act 1894, the 
space required by that section had not been pro- 
vided for such seamen. 

It was submitted by the petitioners that in 
taking such action the surveyor acted on an 
erroneous construction of the statutes applicable 
to such Lascars and their crew space and the 
registered tonnage of the ships, and wrongly con- 
sidered that the English Acts and not the Indian 
Acts regulated the crew space to be provided for 
the Lascars. 

A declaration was accordingly asked for that 
the crew space provided for such Lascars com- 
plied with the statutes in that behalf if it 
exceeded the crew space required by sect. 9 of the 
Indian Act 1876, No. 13. 


By the Merchant Shipping Act 1854 (17 & 18 
Vict. c. 104), s. 288 : 


If the Governor-General of India in Council, or the 
respective legislative authorities in any British posses- 
sion abroad, by any Acts, ordinances, or other appro- 
priate legal means, apply or adapt any of the provisions 
in the third part of this Act contained to any British 
ships registered as trading with, or being at any place 
within their respective jurisdiction, and to the owners, 
masters, mates, and crew thereof, such provisions, when 
so applied and adapted as aforesaid and as long as 
they remain in force, shall in respect of the ships and 
persons to which the same are applied be enforced, and 
penalties and punishments for the breach thereof shall 
be recovered and inflicted throughout Her Majesty’s 
dominions, in the same manner as if such provisions had 
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been hereby so adopted and applied and such penalties 
and punishments had been hereby expressly imposed. 


And by sect. 290 : 


Tf in any matter relating to any ship, or to any person 
belonging to any ship, there appears to be a conflict of 
laws, then, if there is in the third part of this Act any 
provision on the subject which is hereby expressly made 
to extend to such ship, the case shall be governed by 
such provision, and if there is no such provision the case 
shall be governed by the law of the place in which such 
ship is registered. 

These sections are re-enacted verbatim in 
sects. 264 and 265 of the Merchant Shipping Act 
1894. 


By the Merchant Seamen (Indian) Act No. 1 of 
1859 : 


Sect. ixx. A place or places of shelter shall be pro- 
vided below, well canlked and substantial, for the men 
engaged under this Act; such place or places shall be 
arranged as to allow for the men the following spaces : 
(1) For each European seaman or apprentice or other 
pereon shipped on the same footing as a European 
seaman nine superficial feet, if the place be not leas than 
six feet in height from deck to deck: or fifty-four cubic 
feet if the height from deck to deck be less than six 
feet. (2) For each Lascar or native seaman or other 
person shipped on the same footing as a Lascar, four 
snperficial feet, and if the place allotted be under the top- 
gallant forecastle, anch forecastle deck shall be not less 
than 4ft. Gin. above the one below it. Every such place 
shall be kept free from stores or goods of any kind not 
being the personal property of the crew during the 
voyage, and if any such place in any ship is not in the 
whole sufficiently large to give such space for each 
seaman and apprentice as hereinbefore required, or is not 
properly caulked and in all other respects securely and 
properly constructed and well ventilated, the owner shall 
for each such failure to comply with the provision of 
this section, incur a penalty not exceeding 200 rupees ; 
and if any such space as aforesaid is not kept free from 
goods and stores as aforesaid the master shall, for every 
auch failure to comply with the provisions of this 
section, incur a penalty not exceeding 100 rupees. 

Sect. cxviii. The following words and expressions in 
this Act shall have the meaning hereby assigned to 
them, unless there be something in the section or 
context repugnant to such construction, that is to say: 
The word “seaman” shall inclade every person (except 
master, pilots, and apprentices) employed or engaged in 
any capacity on board any ship. 


By the Merchant Seamen (Indian) Act No. 13 
of 1876, sect. 9: 


And whereas it is expedient to increase the space 
required by the said Act, No. 1 of 1859, sect. 70, to be 
allowed for European seamen and apprentices and for 
Lasears or native seamen. It is hereby enacted as 
follows : Such section shall be read as if for the expres- 
sions “nine superficial feet,” “ fifty-four cubic feet,” and 
“ four superficial feet,” the expressions “ ten superficial 
feet,” “sixty cubic feet,” and “six superficial feet” 
were respectively substituted, and as if in the third para- 
graph of the same section after the word “ superficial ” 
the words “ thirty-six cubic ” were inserted. 


By the Merchant Shipping Act 1894 (57 & 58 
Vict. c. 60), s. 77: 

(1) The tonnage of every ship to be registered, with 
the exception hereinafter mentioned, shall, previously to 
her being registered, be ascertained by rule 1 in the 2nd 
schedule to this Act, and the tonnage of every ship to 
which that rule 1 can be applied, whether she is about 
to be registered or not, shall be ascertained by the same 
rule. (3) For the purpose of ascertaining the 
register tonnage of a ship the allowance and deductions 


hereinafter mentioned shall be made from thé tonnage 
of the ship as aforesaid. (4) In the measurement of a 
ship for the purpose of ascertaining her register tonnage 
no deduction shall be allowed in respect to any space 
which has not been first included in the measurement of 
her tonnage. 


And by sect. 79: 


(1) In measuring or remeasuring a ship for the pur- 
pose of ascertaining her register tonnage the following 
deduction shall be made from the space included in the 
measurement of the tonnage—namely : (a) In case of 
any ship (i.) any place used exclusively for the accom- 
modation of the master and any space occupied by 
seamen or apprentices and appropriated to their use 
which is certified under the regulations scheduled to 
this Act with regard thereto. The regulations referred 
to are those contained in the 6th schedule above set out. 


By sect. 742: 

In this Act, unless the context otherwise requires, the 
following expressions have the meanings hereby assigned 
to them—that is to say: “ Seaman” includes every 
person (except masters, pilots, and apprentices duly 
indentured and regiatered) employed or engaged in any 
capacity on board any ship. 


And by sect. 210: 

(1) Every place in any British ship occupied by sea- 
men or apprentices and appropriated to their nse, shall 
have for each of those seamen or apprentices a space of 
not less than seventy-two cubic feet, and of not less than 
twelve superficial feet measured on the deck or floor of 
that place, and shall be subject to the regulations in the 
6th schedule of this Act, and those regulations shall 
have effect as part of this section; and if any of the 
foregoing requirements of this section is not complied 
with in the case of any ship, the owner of the ship shall 
for each offence be liable to a fine not exceeding twenty 
pounds. (2) Every place so occupied and appropriated 
shall be kept free from goods and stores of any kind not 
being the personal property of the crew in uso during 
the voyage, and if any such place is not so kept free, 
the master shall forfeit and pay to each seaman or 
apprentice lodged in that place the sum of one shilling 
for each day during which, after complaint has been 
made to him by any two or more of the seamen so 
lodged, it is not so kept free. 


And by the 6th schedule : 


Regulations to be observed with respect to accom- 
modation on board ships :'(1) Every place in a ship 
occupied by seamen or apprentices appropriated te their 
use shall be such as to make the space which it is 
required by the second part of this Act to contain 
available for the proper accommodation of the men who 
are to occupy it, and shall be securely constructed, 
properly lighted and ventilated, properly protected from 
weather and sea, and, as far as practicable, properly 
shut off and protected from effluvium which may be 
caused by cargo or bilge water. (2) A place so occu- 
pied and appropriated as aforesaid shall not authorise 
a deduction from registered tonnage under the tonnage 
regulations of this Act unless there be in the ship pro- 
perly constructed privies for the use of the crew, as 
such number and of such construction as may be 
approved by the surveyor of ships. (3) Every place s0 
occupied and appropriated as aforesaid shall, whenever 
the ship is registered or re-registered, be inspected by 
one of the surveyors of ships under this Act, who 
shall, if satisfied that the same is in all respects such as 
is required by this Act, give the collector of Customs a 
certificate to that effect, and if the certificate is obtained 
but not otherwise, the spaces shall be deducted from 
the register tonnage. (4) No deduction from tonnage aB 
aforesaid shall be authorised unless there is permanently 
cut in a beam and ont in or painted on or over the door- 
way or hatchway of every place so occupied and appro- 
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priated the number of men which it is constructed to 
accommodate with the words “ Certified to accommo- 
date seamen.” (5) Upon any complaint concerning 
any place so occupied and appropriated as aforesaid, a 
surveyor of ships may inspect the place, and if he 
finds that any of the provisions of this Act with respect 
to the same are not complied with, he shall report the 
same to the chief officer of Customs at the port at which 
the ship is registered, and therefore the registered 
tonnage shall be altered, and the deduction aforesaid in 
respect of space disallowed, unless and until it be certi- 
fied by the surveyor, or by some other surveyor of the 
ships, that the provisions of this Act in respect of the 
place are fully complied with. 


The Merchant Shipping Act 1867 (30 & 31 
Vict. c. 124), in sect. 9, contained similar provi- 
sions to those in the Merchant Shipping Act 
1894, ss. 79, 210, and sched. 6. 


Sir Robert Reid, K.C. (Bray, K.C. and Scrutton, 
K.C. with him) for the Peninsular and Oriental 
Steam Navigation Company. The point raised 
here is whether certain provisions of the Merchant 
Shipping Act 1894, relative to the crew space on 
ships, are applicable to the case of Lascars. What 
we contend is that by virtue of statutory provision 
in Imperial Acts, followed by statutory provision 
in Indian Acts, the amount of accommodation 
required by Lascars is regulated by the Indian 
statues, and is not regulated by the Merchant 
Shipping Act 1894. The rules as to space laid 
down by the Indian Government have been com- 
plied with. Before the year 1867 there was no 
provision in any British Act regulating the 
crew space in any ship. The first statute is 
4 Geo. 4, c. 80, passed in 1823, and in accordance 
with sects. 25 and 26 of that Act an Indian Act 
of 1850 was passed, which is now repealed, that 
required compliance with certain regulations in 
the employment of Lascars and Indian servants in 
British ships to be complied with, though it was 
not until seventeen years later that a British Act 
dealt with the question of crew space. He referred 
to the Merchant Shipping Act 1854 (17 & 18 Vict. 
c. 104), ss. 288, 290. These sections are reproduced 
in the Merchant Shipping Act 1894, but there are 
provisions in 1854 authorising the Governor- 
General to apply and adapt any provisions in 
this statute. |MatTHEw, J.—Does this Act deal 
with crew space?] No. There is no crew space 
dealt with until 1867. Taking the Act of Geo. 4 
and this Act of 1854, as early a» 1854 regulations 
could be made in India for the accommodation of 
Lascars, and there was power to adapt the pro- 
visions of the British Act in regard to them, but 
this Act did not include crew space. The next 
statute to be considered is the Merchant Seamen 
(Indian) Act No. 1 of 1859. The preamble of 
that statute refers to the Merchant Shipping Act 
1854, and by sect. 70 crew space has to be provided 
for European seamen and also for Lascars. It is 
in that Act that the first step is made to 
provide for crew space in any Indian legislation. 
In 1867 the Merchant Shipping Act of that year 
was passed (30 & 31 Vict. c. 124), and by sect. 9 
certain crew space is required in British ships. 
In 1876 the Merchant Seamen (Indian) Act No. 1 
of 1876 was passed, and by sect. 9 the Indian Act 
of 1859 was amended. We say that we have 
supplied the accommodation necessary under the 
Indian Acts, and that is the accommodation 
required. Both the Merchant Shipping Acts of 
1854 and 1867 have been repealed by the Act of 


1894, and we contend that, having regard to 
sect. 38 of the Interpretation Act 1889, whatever 
rights we had under those statutes are still 
existing unless they are expressly reppaled. 
[MatHEw, J.—But there was nothing but the 
Indian Acts to affect you. These other statutes 
do not appear to have touched you in any way. | 
That is what we say—namely, that the provi- 
sions as to crew space in the Act of 1867 were 
concurrent and always subject to the Indian 
legislation affecting Lascars. Although the Act 
of 1854 has been repealed, yet the Indian Acts 
made in pursuance of that statute were, and still 
are, operative, unless expressly or necessarily 
repealed by subsequent legislation. I submit that 
they have never been repealed. It is said that 
the legislation that makes it wrong for us to 
proceed under the Indian Acts is the Merchant 
Shipping Act 1894. Iam aware that there is a 
provision in that statute which deals with the 
conflict of laws, and which says that in such a case 
the British Act will apply, but I contend that 
there is no conflict of laws so far as Lascars are 
concerned. The laws are concurrent, and each 
applies to its own subject-matter. He referred 
to the Merchant Shipping Act 1894 (57 & 58 Vict. 
e. 60), ss. 77, 79, 125, 210, 260, 261, 264, 265, 735, 
742, sched. 6. If the Indian Act of 1876 had 
been passed in 1895 it would have been valid 
under sect. 264, unless there was a conflict. 
In this way I am assisted by the Interpretation 
Act 1889, and enabled to treat the Indian Act of 
1876 as though it had been passed in 1895 in 
India, or which is the same proposition, but in a 
reverse manner, the Act of 1894 of Great Britain 
as though it had been passed in 1875. If there is 
a conflict, it is obvious that the Imperial Act will 
prevail; or if there is no provision relating to the 
subject, because the ships are registered in Great 
Britain. But here there is a general enactment 
passed with reference to the existing legislation, 
the statute of Geo. 4, and also with reference to 
the previous British Act of 1854 and the Indian 
legislation made in pursuance of the undoubted 
legal powers which were given. There can be no 
conflict in such a case. A conflict can only arise 
where you cannot reconcile the two provisions. 
The Act of 1894 requires crew space for a “ sea- 
man,” not “ British seaman.” The fact is that 
the conflict, does not arise, because by virtue of 
statutory provisions the subject matter is capable 
of being dealt with under the jurisdiction of the 
Governor-General of India in Council. The 
question is whether the Act of 1894 necessarily 
expresses an undoing of that which has been law- 
fully done by the Indian legislation. 


The Attorney-General (Sir R. Finlay, K.C.) 
(the Solicitor-General, Sir E. Carson, K.O., and 
Sutton with him) for the Crown.—In the first 
place these vessels are registered in the United 
Kingdom, while in the various Acts to which the 
other side have referred provision is made for 
local legislation where the vessel is registered in 
British possessions abroad. Again, the conten- 
tions raised are not confined to vessels trading in 
{ndian ports, but must extend to the vessels 
wherever they are, and must apply not only to 
the Lascar crew space but also to the crew space 
for Europeans. He referred to 


4 Geo. 4, c. 80, ss. 2, 20, 25, 26. 
The other side are in error in supposing that 
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the Indian statutes were regulations made under 
sect. 26. They were legislation made quite 
apart from any Imperial Act. The recitals of 
the Indian Acts show this, for they do not refer to 
the Act of Geo. 4. He referred to 

Navigation Act 1849 (12 & 13 Vict. c. 29), as. 7, 8. 


In that year, 1849, Lascars became British 
seamen for the purpose of the Navigation Acts. 
The first relevant Act is the Merchant Seamen 
(Indian) Act, No. 1,1859. When one looks at the 
preamble and the following sections it is clear 
that these are not regulations made under the 
Act of Geo. 4. It is an Act of the Indian Legis- 
lature passed with reference to sect. 288 of the 
Merchant Shipping Act 1854, which it recites at 
length. That Act contained no provision as to 
crew space, but in the Indian Act there is a regu- 
lation as to crew space in sect. 70 which relates 
to both European seamen and Lascars. I submit 
that that shows that the Indian Act does not 
contain regulations made in pursuance of 4 Geo. 4, 
and the only British legislation in reference to 
which itis passed is sect. 288 of the Act of 1854, 
and part 3 of that Act to which sect. 288 relates. 
That shows that European sailors and Lascars for 
this purpose stand on the same footing, and so if 
the Indian Act prevails as to Lascars it must do 
so as to European sailors. He referred to 


Merchant Shipping Act 1867, 30 & 31 Vict. c. 124, 
8. 9. 
That is the first Imperial statute that requires 
crew space. It is to be read as a part of the 
Merchant Shipping Act 1854, and by sect. 2 of 
that Act “seaman” is defined to mean “every 
person (except masters, pilots, and apprentices 
duly indentured and registered) engaged in any 
capacity on board any ship.” When the Act of 
1867 was passed, it provided that as regards every 
British vessel there should be a certain crew space 
for the seamen. No distinction is to be made 
between Lascars and other seamen. He referred to 


Merchant Shipping Act 1894, 57 & 58 Vict. c. 60, 
as. 77, 79, 113, 125, 210, 260, 264, 265, 735, 
742, sched. 6; 
Interpretation Act 1889, 52 & 53 Vict. c. 63, 
a. 18. 
Isubmit that so far from the context otherwise 
requiring in the case of sect. 210 of the Act of 
1894 and the incorporated 6th schedule, every- 
thing in the context points to the fact that the 
same space is to be provided for all seamen on 
board British ships. The position taken up by 
the Board of Trade in this matter has not been 
shaken by the argument of the other side, and 
these provisions as to crew space apply in the case 
of all seamen in British vessels. It bas not been 
made out that the vessels in question, which have 
been registered here in the United Kingdom, are 
protected by the Indian Acts. 


Sir R. Reid in reply. Cur. adv. vult. 


June 21.—Matuew, J.—This was a petition of 
right presented by the Peninsular and Oriental 
Steam Navigation Company under the following 
circumstances: The petitioners are owners of 
ships trading between England, Australia, and 
India, and among their ships are the Australia, 
trading between England and Australia, and the 
Oriental, trading between England and India. 
The crews of those ships are composed of 
European seamen and a class of British subjects, 


agreements with the Lascars, these native seamen, 
are entered into in British India, and are in 
accordance with sect. 125 of the Merchant Ship- 
ping Act 1894. The petitioners sought for a 
declaration that the crew space provided for the 
Lascars in their ships was regulated by the 
Indian Act of 1876, with which they alleged they 
had complied, while it was contended for the 
Crown that the subject-matter was regulated by 
sect. 210 of the Merchant Shipping Act 1894. 
These ships were registered in the United 
Kingdom in accordance with the provisions of 
the Merchant Shipping Act 1854 and the statutes 
amending the same. Now, the first statute to 
which my attention was called was 4 Geo. 4,c. 80, 
s. 25, and by that section, contained in the Act 
which threw open trade between the British 
possessions and India, the Governor-General of 
Fort William in Council was required, as soon as 
may be, to make, ordain, and publish rules and 
regulations to be observed by masters and owners 
of ships trading under the authority of this Act. 
Ships trading under the authority of this 
Act “were ships trading between any of the 
British possessions and India, the crews of 
which ships or vessels shall be wholly or 
in part composed of Asiatic sailors, for the 
due supply of provisions, clothing, and other 
necessary accommodation for such sailors.” 
Sect. 26 provided that all such rules and regula- 
tions, until they shall be repealed or altered, shall 
be observed and performed according to the true 
intent and meaning thereof, in like manner as if 
they had been inserted in and had formed part of 
the Act. Now, it was contended by the counsel 
for the petitioners that the Governor-General was 
given absolute power under that statute for the 
time being, to exercise an exclusive jurisdiction 
for the protection of Lascars. It was provided, 
as I have said, that if any regulations were made 
by the Governor-General, they were to have the 
effect of being inserted in the statute, and there- 
fore to have statutory operation; but it was not 
disputed, and it could not be disputed, that any 
such regulations being made, Parliament would 
have the power to modify and alter them. Now, 
the argument of the learned counsel for the peti- 
tioners was this, that that Act authorised the 
subsequent Indian legislation, to which I shall 
have to refer, as to Lascars, and that those subse- 
quent Acts were to be traced to that statute and 
the authority given by that statute, and that an 
independent code of regulations was contemplated 
in consequence for Lascars as distinguished from 
other seamen on board these ships. I am 
satisfied that the Indian legislation did not spring 
from the statutes in question, and that the statute 
of Geo. 4 had no relation to the Indian Acts, and 
that these statutes spring out of the Merchant 
Shipping Act of 1854. Now, on turning to that 
Act it is clear, in the first place, that it applied in 
terms to such ships as the petitioners’, to their 
crews, and on turning to the definition of seaman 
in that Act, it included ali persons empioyed in 
any capacity on board any ship within the mean- 
ing of the Act; and no distinction was drawn 
between any parts of the different crews, between 
Lascars and European seamen. There seems to 
be no reason why any such distinction should be 
made, and. as I have said, the definition clearly 
indicated that there was no intention to make 
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any such distinction. The statutes contained 
various provisions in Part III. as to the crews of 
the ships referred to in the statute. ‘Chere was 
no provision, and that was agreed, as to the 
spaces to be appropriated to any of the crew, 
and in the third part of the Act really the only 
provisions which had any reference to the accom- 
modation of the crew was that contained in 
sect. 231, and that appeared to be confined to 
sleeping accommodation only. The statute con- 
tains two important sections which are set out in 
the plea and answer. By the first of those 
sections, 288, it was provided that “If the 
Governor-General of India in Council or the 


respective legislative authorities in any British | 


possession abroad, by any Acts, ordinances, or 
other appropriate legal means, apply or adopt 
any of the provisions in the third part of this Act 
contained to any British ships registered at, 
trading with, or being at any place within their 
respective jurisdictions, and to the owners, 
masters, mates, and crews thereof, such pro- 
visions, when so applied and adopted as aforesaid, 
and as long as they remain in force, shall, in 
respect of the ships and persons to which the 
same are applied, be inforced” as provided for in 
Part 3. Sect. 290 went on to provide that “If in 
any matter relating to any ship or to any person 
belonging to any ship there appears to be a con- 
flict of laws, then, if there is in the 3rd part of 
this Act any provision on the subject which is 
hereby expressly made to extend to such ship, 
the case shall be governed by such provisions; 


and if there is no such provision the case shall be ; 


governed by the law of the place in which such 
ship is registered.” Now, the effects of that 
appear to be perfectly plain. Any legislation in 
India or elsewhere, as described in the section, is 
kept under the control of the Imperial Parliament. 
Where the law of the ship is in conflict with any 
ordinance made by the Governor-General in 
India, the law of the ship is to prevail. 
That statute having been passed, the first 
Indian Act which relates to this matter was 
passed by the Governor-General of India in 
Council in 1859. Now that Act, as appears from 
the preamble, was clearly passed under the 
powers conferred by sect. 288. I need not read 


the section, which is set out in the preamble to- 


that statute. This Indian Act provided for the 
first time, and very imperfectly, for spaces to be 
appropriated to the sailors on board, and sect. 70 
contained these provisions : “ A place or places of 
shelter shall be provided below a well caulked and 
substantial deck for the men engaged under this 
Act; such place or places shall be so arranged as 
to allow for the men the following spaces,” and 
then for each European seaman a provision was 
made, and for the Lascars in the same way a very 
scanty provision was also made. That statute 
was acted upon, and I am told continued to be 
acted upon down to the passing of the amending 
Act in the year 1876. Meanwhile, by the Mer- 
chant Shipping Amendment Act of 1867, further 
provision was made for spaces to be appropriated 
to the sailors on board such ships as these. I 
need not refer to the provisions of that statute, 
because they are repeated with certain additions 
by the Act which repealed the Act of 1867— 
namely, the Merchant Shipping Act of 1894. In 
the Merchant Shipping Act of 1894, under 
sect. 210, there is the provision as to the spaces 
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to be appropriated to the members of the crew, 
and there is a schedule, and both statute and 
schedule are set out in the plea and answer. 
Now, when that Act was passed, there can be no 
guestion that the Indian Act was in conflict with 
theImperial Act. The provisions made by the one, 
scanty and inadequate as it certainly was, was 
entirely set aside, and better accommodation pro- 
vided under the provisions of the Act of 1894, 
and in those circumstances it appears perfectly 
clear that in the conflict the Imperial Act must 
prevail. Sect. 265 of the Act of 1894 repeated 
the provisions of sect. 288 of the Act of 1854. It 
preserved, therefore, the enactment that in case 
of conflict the Imperial Act should prevail, and 
that appears to me to be abundantly clear as the 
result of the different enactments, and there 
would appear to be no doubt as to position of the 
petitioners and of the Crown with reference to 
this matter. 

I ought to add, though perhaps it is not very 
important, that after this Act of 1859 and 
after the Act of 1867 an amending Act was 
passed by the Indian Legislature, and the pro- 
visions of that Act did expand and did extend to 
some extent the provisions of the earlier Act, but 
left the British seaman and the native alike in a 
much worse position than they would have been 
under Imperial Legislation. Now, how was this 
contention on the part of the Crown, which 
appears to me to be right, sought to be met on 
the part of the petitioner. The argument was an 
extremely subtle one, but it appears to me an 
entirely untenable one. It was said you must go 
back to the Act of George IV., and that initiated 
a series of provisions confined to Lascars, and 
that they were therefore intended to be dealt 
with by that independent legislation, and where 
you find the word “seaman” in an Imperial Act 
in part materié you must insert the words 
“except Lascars.” I see no ground whatever for 
any such contention. As I have said, it appears 
to me the Act of George IV. was not the source 
of the subsequent statutes and that they hada 
different origin. I see no indication whatever of 
any intention that a separate and exclusive 
system of legislation should be maintained with 
respect to the Lascars who constitute part 
of these crews. But the object of the argument, 
of course, was to make out that the legislation by 
the Indian Acts and by the Imperial Act were 
not in conflict, but ran parallel to each other. As 
I said, I see no ground whatever for any such 
suggestion. Attention was called to one sec- 
tion of the Act of 1894—sect. 260—and, if I 
follow the argument correctly, what was 
attempted to be made out was this: That section 
related to the application of Part 1 of the Act, 
which related to the crews, among other matters, 
and provided, “ This part of this Act shall, unless 
the cortext or subject-matter requires a different 
application, apply to all sea-going ships registered 
in the United Kingdom, and to the owners, 
masters, and crews of such ships.” Now, it was 
said the crews of those ships, where they consisted 
of Lascars and Europeans, required an applica- 
tion according to the subject-matter. The subject- 
matter was partly, therefore, Lascars, and the 
interpretation of that section points to the inter- 
pretation contended for by the learned counsel 
for the petitioners, that there was intended to 
be separate legislation starting with the Act of 
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George IV., and that that section recognised the 
existence of that intention. Again, it seems to me 
to be impossible to act upon any such far-fetched 
argument, and the case appears to me to be a 
perfectly plain one. It follows that the Crown is 
entitled to the declaration asked for: That the 

etitioners since 1867 have been, and are now, 

ound to appropriate to the use of the Lascars 
the accommodation for seamen specified in 
sect. 210 of the Act of 1894 and the 6th schedule 
as part of that section. Further, that by 
sect. 265 of the Act of 1894 the provisions of that 
Act relating to the accommodation for seamen 
must govern that matter, and not those of the 
Indian Acts. That was the one point which was 
discussed before me, and which it was arranged 
should be disposed of in the first instance, and on 
that point my judgment is in favour of the 
Crown. Judgment accordingly. 

Solicitors: Freshfields ; Solicitor to the Board 
of Trade. 


May 9 and June 15, 1901. 
(Before BicHam, J.) 


ROYAL EXCHANGE ASSURANCE CORPORATION v. 
SJÖFORSAKRINGS AKTIEBOLAGET VEGA. (a) 


Marine insurance — Time policy — Continuation 
clause—Policy for twelve months with continua- 
tion clause—Policy for more than twelve months 
— Validity — Contract executed abroad but 
negotiated in England—By what law governed— 
Stamp Act 1891 (54 & 55 Vict. c. 39), ss. 92, 93. 


A policy of marine insurance contained the follow- 
ing continuation clause: “ Should the vessel be 
at sea or abroad on the exp